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Labor Law News
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Close Look at New Labor Regulations
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New regulation: Decision of the People’s Government of Hainan Province on amending
the <Rules for Implementing the Regulation on Basic Pension Insurance of Urban
Employees in Hainan Province>
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New Regulation: Special Rules of Shanxi Province on Implementing the Labor Protection
of Female Employees
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Hot Issues
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One of the judicial standards for labor disputes regarding the double pay as a result of
failure to sign a written labor contract

---standard regarding the limitation period for arbitration and the basis for calculation
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Recommendation by Mr. Dong

MEFRMRIPIRMER <SFEhaREY ZEHN
The revision to the Labor Contract Law shall be reviewed in the perspective of protection
tendency
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Summary: In order to protect the legitimate rights and interests of laborers
according to laws, exert more efforts to punish the criminal acts such as defaulting the
payment of labor remunerations and effectively deal with the problem of defaulted
payment of labor remunerations of migrant workers at the end and beginning of the
year, the Ministry of Human Resources and Social Security has recently issued a
group of typical cases involving the default of paying labor remunerations pursuant to
the Measures for the Public Disclosure of Major Violations of Law on Labor Security.
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Summary: The social insurance management center of the Ministry of Human
Resources and Social Security states that the nationwide town residents' disposable
income per capita in 2017 is 36396 yuan and confirms that the lump-sum
compensation for the work-related death in 2018 shall be 727920 yuan.
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Summary: In recent days, the Ministry of Human Resources and Social Security
has officially issued the Technical Regulations on the Establishment of National
Occupational Skill Standards (2018 Edition) and announced it to the public. The
National Occupational Skill Standards are requirements made for professionals to
have comprehensive abilities on their theoretical knowledge and technical skills based
on the occupational classification and in accordance with the contents of occupational
activities, and are the basis for developing occupational educational trainings and
assessing the skills of talents.
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Summary: The Health and Family Planning Commission of Gansu Province has
recently issued the Implementation Plan for Deepening the Reform of the
Reimbursement Method of Medical Insurance, deciding to fully roll out a combined
payment structure that integrates the main model of fee-per-disease.
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Summary: In recent days, after selecting and initially recommending from the
cases in which disputes are resolved through mediation by labor union and legal aid,
the Female Employee Commission, the Work Department of Right and Interest of the
Beijing Municipal Federation of Trade Union and the Legal Service Center of the
Municipal Federation of Trade Union together with <Noon Labor News> have
collectively issued the “Ten Typical Cases on Safeguarding the Rights and Interests of
Female Employees by the Beijing Municipal Federation of Trade Union in 2017”and
made case analysis as well, with the aim to help female employees get knowledge of
laws, understand laws, observe laws and protect their own rights according to laws.
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Summary: In recent days, the Shanghai municipal government has issued the
Implementation Opinions of the General Office of the Shanghai Municipal People’s
Government on Executing <the Several Opinions of the General Office of the State
Council on Accelerating the Development of Commercial Old-age Pension
Insurance>, making it clear to conduct the pilot program on personal tax-deferred
commercial pension insurance and formulate the pilot plans and implementing
measures in Shanghai as soon as possible.
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Summary: In recent days, Yixincheng (836187) has been warned of risks by its
sponsoring broke-dealer Guotai Junan Securities since it has situations of labor
dispute arbitration and administrative punishment by the labor bureau.
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Issuing department: the People’s

NMH. 20184E2 H12H

Date Issued: Feb.12, 2018

S H Y. 201842 H12H
Date Executed: Feb. 12, 2018
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Summary: Recently, the People’ s Government of Hainan Province has approved
on the amendment to the Rules for Implementing the Regulation on Basic Pension
Insurance of Urban Employees in Hainan Province, and the amended document
(hereinafter referred to as “the new Implementation Rules” ) has amended or
supp lemented on the contents such as the restrictions on the registered perma—
nent residence of the flexibly employed personnel to be insured, territorial
administration of business operation, a l|ump—sum payment of compensation
fees, retirement age of female employees, approval of advanced retirement due
to illness and etc.
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Relaxing the insured standard: The new Implementation Rules has deleted the
restrictions on the agricultural household registers and the flexibly employed
personnel in Hainan to be insured, and defined that the non-full time employees and
the flexibly employed personnel registered with permanent residence in Hain may be
enrolled in basic pension insurance. More details are seen in Article 2 of the new
Implementation Rules.

2. GRSEEUE: B CSERELRN) BAGE 1RO\ SR AN B ] B T B A

BN B H PSR br Do e, TEIE (SRl 568 15k
Amendment on the basis for contribution: The new Implementation Rules has defined
that the monthly contribution paid by the employer for its employed personnel shall
be determined according to the total amount of the employee’s actual average
monthly wage in the previous year. More details are seen in Article 5 of the new
Implementation Rules.
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Territorial administration of business operation: The new Implementation Rules has
defined that the employers in Haikou which are registered with industry and
commerce authorities at provincial level or above shall handle the basic pension
insurance with the provincial social insurance agencies, and other employers shall
handle the basic pension insurance with the social insurance agencies at city or county
levels. More details are seen in Article 6 of the new Implementation Rules.
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kN 55 %, FEWHT (SEBtan) 5 5%

Retirement age of female employees: The new Implementation Rules has defined on
the retirement age of female employees: the retirement age shall be 50 years old for
the female employees who work at a manufacturing position; the retirement age shall
be 55 years old for the female employees who work at management or skill position.
More details are seen in Article 20 of the new Implementation Rules.

5. BT (SERELHIN) £ 56 3 B AR 5 70 PR R A7 38 SR YIE TS 5 Tl 7 AR
SE » WAL PRE TP W UR B 45 T R B IR RN 53 32 2 A TR 2E ORI A 18 B AIE T
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The new Implementation Rules has stipulated on perfecting the procedure regarding
the qualification identification of social insurance treatment for retirees, e.g. the social
insurance agencies, in each year, shall launch the work for the qualification
identification of basic pension insurance treatment for retirees on a regular basis, and
the retirees may handle their qualification identification of social insurance treatment
online, etc. More details are seen in Article 37 of the new Implementation Rules.
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The new Implementation Rules has also adjusted the approval power on the advance
retirement of employees who work at special positions, or are ill or injured due to
non-work reasons and etc., and more details are seen in Article 19 of the new
Implementation Rules; it has also amended on the aspect that if an employer violates
the stipulation on contribution to the pension insurance and as a result the employee is
unable to enjoy the basic pension insurance treatment which he should have been
entitled to after he reaches the statutory retirement age, the employee may claim a
lump-sum payment of economic compensation and etc. against the employer, and

more details are seen in Article 14 of the new Implementation Rules.
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New Regulation: Special Rules of Shanxi Province on Implementing the
Labor Protection of Female Employees

AR PR E NRIBO
Issuing department: the People’s Government of Shanxi Province

JEfTH. 201843 H1H

Date executed: Mar.1, 2018

NEME: (REAXHZIRTHEMRPEFAIAE) (UATER “ (HEFalfE) 7

) ZRRAEBAT2017EE25XEZSWET. FRIHE) NMAEE, TETXL
AT EFEEFRW. FahdBRrFHREP. “HE” ®RIPFHFENAS.

Summary: The Special Rules of Shanxi Province on Implementing the Labor
Protection of Female Employees (hereinafter referred to as the “Special
Rules” ), which was adopted at the 25th executive meeting of the People’ s
Government of Shanxi Province in 2017. The issuance and implementation of
the Special Rules has perfected the contents on equal treatment in employ—
ment of female employees, special protection in the labor work process,

“four periods” protection and etc.
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It has added the contents that the employer shall not restrict or disguisedly
restrict the marriage time of female employees, or harm the interest of female
employees by excuse of marriage. More details are seen in Article 7 of the Special
Rules.
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It has added the contents of special protection of female employees into
collective contracts and special collective contracts on the protection of female
employees’ interest, and the content of labor protection of female dispatched
employees. More details are seen in Article 8 of the Special Rules.

3. SESRAT ISR “DU” REER GRS, BARE

It has strengthened the special protection of female employees during “four
periods”, and more details are seen as below:

D AR TR 28], 18 TR, ARRRE N T4 &R L
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Regarding the month period, it has added the dysmenorrhea leave which is
no longer restricted to the range of female employees working in the manufacturing
front line. More details are seen in Article 10 of the Special Rules.
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Regarding the pregnancy, it has added the protection of birth preparation
period for female employees who have miscarriages more than twice or who have no
child but are prepared for giving birth; it has added and refined the content of
protection during the pregnancy for female employees who work with standing

gesture, or have threatened abortion or history of habitual abortion. More details are
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seen in Articles 10-13 of the Special Rules.
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Regarding the maternity leave, it has added that the period of maternity leave
for female employees who have operation of cesarean delivery shall be 15 days; it has
refined that female employees who have a miscarriage during the pregnancy of 4-7
months shall have maternity leave of 42 days; and female employees who terminate
gestation during the period of pregnancy over 7 months in accordance with the
national pregnancy rules shall have maternity leave of 98 days. More details are seen
in Article 14 of the Special Rules.
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Regarding the lactation leave, it has added the stipulation on the area of
lactation place, and stipulated that the area of lactation place for female employees
shall be no less than 10 square meters. More details are seen in Article 17 of the
Special Rules.

4. BN T AR LR TEEE TR A 2K, L (Rl RE D R\
It has added the detailed provisions on the prevention from sexual harassment of

female employees. More details are seen in Article 18 of the Special Rules.
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One of the judicial standards for labor disputes regarding the double pay as a result of

failure to sign a written labor contract---standard regarding the limitation period for
arbitration and the basis for calculation

PRAGHIB=RS5 P T-igel

Yu Haihong, Baohua Law Firm
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The dispute on the double pay claimed by the employee as a result of failure to
sign a written labor contract between the employer and the employee has been a new
type of labor disputes since the Labor Contract Law came into force in 2008. Article
82 of the Labor Contract Law and Article 5, Article 6, Article 7 of the Regulation on
the Implementation of the Employment Contract Law stipulate that where an
employer fails to conclude a written employment contract with an employee after the
lapse of more than one month but less than one year from the date when the employee
is employed, the employer shall to pay the employee his monthly wages in double
amount as of the day following the full month from the day when the employee is
employed; where an employer fails to conclude a written employment contract with
an employee after the lapse of one full year from the day when the employee is
employed, the employer shall pay his monthly wages in double amount from the day
next to the lapse of a full month to the day before it is a full year since the employee's
employment, besides that it shall also be deemed that the employer has concluded an
employment contract without a fixed term with the employee on the day when it is a
full year since the employee's employment. In legal practice, the dispute regarding the
claim by the employee for double pay as a result of failure to sign a written labor
contract has gradually become one of the major types of labor disputes. However in
the legal practice in various areas, there are still some major differences of opinions,
for example, regarding the issue of limitation period for arbitration, Paragraph 1 of
Article 27 in the Labor Dispute Mediation and Arbitration Law stipulates that the
limitation period for application for arbitration of a labor dispute shall be one year,
which shall be counted as of the date when a party knows or should know that its right
has been violated; another example, regarding the issue of the basis for calculation,
whether the double pay shall be calculated on the basis of the pay for normal working
hours or the basis of the pay that the employee deserves, etc. We have collected the
relevant cases from the four areas of Beijing, Shanghai, Suzhou and Zhejiang, and
help all of you better understand the said two issues based on the local regulations in
the four areas and other regions.
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Shanghai: The limitation period for arbitration regarding the double pay shall
be calculated respectively from the second month following the failure to sign a
written labor contract on a monthly basis, and the limitation period is one year. The
basis for calculating the double pay shall be determined by the normal working hours.
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Beijing: The limitation period for arbitration regarding the double pay shall be
calculated from the previous year to the day when the employee claims his right; and
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the basis for calculating the double pay shall be subject to the pay that the employee
deserves for the corresponding month.

But one of the special points for Beijing is that if the employer fails to sign a
written labor contract with a new employee, the double pay shall be calculated as of
the day following the full month from the day when the employee is employed, with a
certain period of time up to 11 months; however, if the employer fails to renew the
labor contract with an employee after his contract expires but the employee continues
to work, the commencing time for the calculation shall be as of the following day
after the labor contract expires, and the total period of time shall be up to 12 months.
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Zhejiang: The limitation period for arbitration regarding the double pay shall be
one year calculating from the day when the employer signs labor contract with the
employee or the day when it is deemed that both parties have signed non-fixed term
labor contract; and the double pay shall be calculated based on the corresponding
wage standard for the position (title) which the employee works at.
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Jiangsu: The limitation period for arbitration regarding the double pay shall be
one year calculating from the next day to the end of the employer’s illegal act of
failing to sign the labor contract or one year calculating as of the day following the
full year from the day when the employee is employed; and the double pay shall be
calculated based on the wage standard that the employee deserves.
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