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Close Look at New Labor Regulations
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New Regulation: Opinions on the Several Issues of Handling Labor Disputes after the
annulment of the <Measures for Economic Compensation for Violation or Termination of
Labor Contracts > (No. 481 [1994] of the Ministry of Labor)
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New Regulation: New Regulation: the Minutes (III) of the Symposium on the theme of
Legal Application
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Hot Issues
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Case analysis on whether it can be regarded as work-related injury when employee
suffers injury during the travel organized by the employer
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Case study in Shanghai: What the Shanghai judicial practice may hold as to the
reinstatement disputes claimed by foreign workers?
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Recommendation by Mr. Dong
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The puzzlement and rethinking of collective labor disputes in China — based on the
“pouring out” phenomenon of active strike beyond the system
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Summary: Recently, the Ministry of Human Resources and Social Security, the
Ministry of Transport, the Ministry of Water Resources, the National Energy
Administration, the National Railway Administration, and the Civil Aviation
Administration of China have collectively issued the Notice on the Work of Railway,
Highway, Water Transport, Water Conservancy, Energy, Airport Construction
Projects Taking Out Work Injury Insurance, which covers migrant rural workers
flexibly employed in various construction projects with work injury insurance.
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Summary: At present, 31 provinces in China have launched integration plans,
and 23 provinces, over 80% cities, 11 billion population and 80% insured have been
included into uniform management by social security departments. In 2018, China
will implement a uniform system of the basic medical insurance for urban and rural
residents on a broad scale, establish a perfect system of universal participation in
social insurance, a dynamic adjusted fund-raising mechanism and a management
system for medical insurance.
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Summary: The Ministry of Housing and Urban-Rural Development, the Ministry
of Finance, the People's Bank of China, and the Ministry of Land and Resources have
recently issued the Notice on Maintaining the Rights and Interests in Housing Loans
of Employees Contributing to the Housing Provident Fund. Real estate development
enterprises and sales agencies restricting, obstructing or refusing contributors' use of
housing provident fund loans for home purchase shall be ordered to take corrective
action. One that violates the provisions and falls under serious circumstances or
refuses to take corrective action shall be disclosed to the public, included in the
enterprise credit reference system and seriously disposed of.
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Summary: Recently, Beijing, Shanghai and other areas have issued
implementation plans for income increase of key groups. According to available
statistics, over 20 provinces in China have now issued the relevant plans for income
increase. The governments in these areas have launched a lot of targeted measures in
order to put more money into the pockets of skill talents, modern agricultural talents,
scientific researchers and other 4 key groups, thus driving the realization of increase
in the total income of urban and rural residents.
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Summary: In order to better deter the behavior of malicious default in payment
of remuneration, the labor security supervision authority in Shanghai has released the
list of the employing units and 15 relevant responsible persons that have been
criminally punished due to refusal to pay remuneration in 2017, thus increasing the
attention and supervision of the whole society to the behavior of malicious default in
payment of remuneration.
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Summary: The Higher People’s Court of Guangdong Province has recently held
a press briefing, reporting the judicial situation of the whole province regarding trial
and law enforcement on safeguarding the remuneration payment to employees, and
releasing ten typical cases in relation to the remuneration payment.
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Summary: Ningxia has recently issued the Measures on Implementing the
Knowledge Value Enhancement-Oriented Distribution Policies, taking multiple
measures to closely link up employees' earned income with their position
responsibilities, work performance and actual contribution, and forming a sound cycle
of knowledge creating value and value creators getting reasonable payment.
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Summary: The Health and Family Planning Commission of Guangzhou has
recently stated that as of February 1 this year, the one-child in a family can enjoy the
care leave of less than 15 days in each year during the period of hospital treatment of
his parents (over 60 years old). During the nursing or caring period, the company
which the employee works for shall pay the remuneration, and the benefits and the
reward for full-attendance of the employee shall not be affected.
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New Regulation: Opinions on the Several Issues of Handling Labor

Disputes after the annulment of the <Measures for Economic

Compensation for Violation or Termination of Labor Contracts >

(No. 481 [1994] of the Ministry of Labor) ‘ }
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Summary: After the Measures for Economic Compensation for Violation or Termination of
Labor Contracts > (No. 481 [1994] of the Ministry of Labor) was annulled by the former Minis-
try of Labor, the Mediation and Arbitration Department of the Beijing Human Resources and
Social Security Bureau (hereinafter referred to as “the Mediation and Arbitration Department”)
formulated the Opinions on the Several Issues of Handling Labor Disputes after the annulment
of the <Measures for Economic Compensation for Violation or Termination of Labor Contracts
> (No. 481 [1994] of the Ministry of Labor) (hereinafter referred to as “the Opinions”) in order
for the uniform law enforcement. This is the first local opinion on the relevant issues regarding
medical subsidies and etc. since the annulment of the No. 481 Document.
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#H ;5 Key Points
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Relevant stipulation regarding economic compensation:

Lo RO BRI TAE 5730A R WiAm Bl NERI 55 33 bR o5 3 & R 42

TAAMEERITHR, IR L 481 S 3CH RMEAbsE, TR (L) 25 —%:;
The Opinions clearly stipulates that the calculation for the economic

compensation for terminating labor contract of the employee who was recruited
before the execution of the Labor Contract Law shall be subject to the relevant
stipulation in the No. 481 Document. See Article 1 in the Opinions.

2+ CEIL) WIH 481 ‘5388 5% BB=0F AR H P AT AME A
TR AR Z AR EGAME A AT, WL CEALD) BB,

The Opinions clearly stipulates that the 25% economic compensation
mentioned in Article 2, 3 of the No. 481 Document as well as the 50% additional
economic compensation mentioned in Article 10 thereof shall be no longer executed.
See Article 4 in the Opinions.

T BRI AN SRAR SR E
Relevant stipulation regarding medical subsidies
Lo RO BAhS7 80 B . AR A fE R BR B 1L 57 3 & A, 7] AR
P57 shae 14 e a5 R KRS AM B (B SR By 4B B B, 557 302 7 i
HRECE AR RS, FEH (GEIL) 28 5%

The Opinions clearly stipulates that when the labor contract of an employee
who is ill or injured due to matters irrelevant to work, the employee may claim for
medial subsidies depending upon the result of the labor capacity appraisal. The
employee who claims for the increase of medical subsidies shall provide proof to
demonstrate his heavy or fatal illness. See Article 2 in the Opinions.

2. TANEIRLHATH AR 1% E, MNRALAT LB RT3 & R, 7
W B B=2%.
If the employee refuses to take the labor capacity appraisal, the employer

may directly terminates the labor contract. See Article 3 in the Opinions.
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New Regulation: the Minutes (III) of the Symposium on the theme of Legal Application
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Issuing Department: the Higher People’s Court of Chongqing Municipality
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Summary: On November 9, 2017, the Civil Division 1 of the Higher People’ s Court of Chongging Municipality
(hereinafter referred to as “the Municipal Higher Court” ) and the Municipal Arbitration Office for Labor and Per—
sonnel Disputes take the lead in holding the third joint meeting on labor disputes, and the Legal Department of the
Human Resources and Social Security Bureau, the Civil and Administrative Procuratorial Division of the People's
Procuratorate, the Labor Law Commission of the Lawyers Association, the Right Protection Center of Trade Unions
and other departments participated in the meeting. All departments participating in the meeting discussed on the
issue of legal application in some labor disputes and reached consensus on some issues, thus forming the Minutes
(1) of the Symposium on the theme of Legal Application (hereinafter referred to as the “Minutes (lII)” ).
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Key points:
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Most provisions in the Minutes (IIl) has the tendency of obviously
favoring the rights of employees, which mainly reflect in the following:
2 (LE ) PEFEITLREE MRS & RS E . BN AALSE
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After the Minutes (II) tends to set a high requirement of burden of proof for
the employer in a situation where the employee fulfils the conditions of signing a
non-fixed term labor contract but the employer actually signs a fixed term labor
contract with the employee, the Municipal Higher Court further specifies the items
which the employer shall prove pursuant to the Minutes (I1I), and also clearly
stipulates that if the employer is unable to meet the requirement of burden of proof,
the employer shall pay double remuneration to the employee. See Article 2 in the
Minutes (11).
2 A AT BT ZE AU A S A R AR AR A TR, T vV A D R R
M A TR ZE ARSI € 2 HRTHER, AN M N AL 4 25T T AR5 T 5
T 57 ) [ 3 TG [ 2 WIBR 57 a5 Al 2 FE 0l ik 5. I (L2 =) 5=
%o
On the issue of when to commence the limitation period for arbitration
regarding the balance between the actual payment and the double payment, the
Municipal Higher Court holds the opinion that it shall calculate from the day when the
total balance is determined rather than calculating respectively on a monthly basis
from the day when the employer fails to sign a written labor contract or non-fixed
term labor contract in a situation where the employer is obliged to sign such contract.

See Article 3 in the Minutes (111).
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However, on the issue of whether the remuneration during the period of
employment suspension with pay, living subsidies during the appraisal period and so
on shall be taken as the basis for calculating the average remuneration, the Minutes
(III) stipulates against the interest of employees: It holds the opinion that the
remuneration for the employee who is ill or injured due to work including the
remuneration during the period of employment suspension with pay and living
subsidies during the appraisal period shall belong to the remuneration paid in special
circumstances and be taken as the basis for calculating the average payment of
economic compensation. The remuneration paid in special circumstances is generally
normal payment, and even with a wide gap, and therefore such determination by the

Minutes (I1I) will obviously affect the amount of economic compensation.
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Case analysis on whether it can be regarded as work-related injury
when employee suffers injury during the travel organized by the Employer

PRAEHRINEE 55 B 2R 5

Li Erfei, Baohua Law Firm
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Introduction:

Nowadays, more and more companies will organize group traveling for employees as a company benefit, which not

only can help employees relax themselves, but also can strengthen the group cohesiveness. However, the question

arises— if the employee suffers an injury during the travel, can it be regarded as a work injury under the PRC Labor

Law? The article below will focus on the court opinion held by the court in Beijing, Shanghai, Shenzhen and Jiangsu.
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Conclusion:

According to the study of the cases adjudged by the court in Shanghai, the court held
the opinion that the travel organized by the employer was not related to the
employee’s job duty, which did not mandatorily require employee to participate.
Therefore, the injury suffered during the travel was not due to the work-related reason,
and cannot be regarded as the work-related injury.
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Conclusion:
The court at Beijing, from the perspective of the nature and the propose for the
company to organize the group activities, as well as taking into the consideration of
multiple facts including whether the activities were organized by the company,
whether the cost was borne by the company, etc., to determine whether the injuries
are related to the work. In this case, one of the most crucial factors influencing the
judgment was that the company expressly requested that all employees have to
participate in the activity and the attendance of the activity would be regarded as the
daily attendance. Therefore, the court found that the employee was injured because of
work-related reason and such injury shall be treated as work-related injuries.
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Conclusion:

In this case, the Shenzhen Court considered various factors and rendered the opinion
that the travel activity was voluntarily participated by the employee rather than a
compulsory activity, and thus it should not be regarded as a work-related injury as the
injury was not cased by the reason of work.
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Conclusion:
In this case, the court first determined that the purpose of the activity that organized
by the company was to enhance the group cohesiveness. In addition, this activity was
organized by the company and the expenses were borne by the company. Therefore,
the court finally found that it was a work-related injury.
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Conclusion:

In this case, the trial court took the same reasoning path as the courts in other regions,
i.e. taking various factors into consideration to decide whether the injury was due to
the work-related reason. However, it should be noted that since there has already been
a provincial regulation in Jiangsu Province which clearly states that “it shall not be
regarded as the work-related reason if the injury occurred during the travel organized
by the employer”, thus the appellate court reversed the verdict of the trial court.
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Lawyer Comments:
From the above cases, the court will basically consider the following factors when
judging whether an employee’s participation of the activity is due to the work-related
reasons: (1) the content of the activity: whether it is related to the scope of the work;
(2) the organization form of the activity: whether it is a group activity arranged by the
company; (3) the purpose of the activity: whether the purpose is to enhance the
teamwork ability and the group cohesiveness, or is simply for leisure and
entertainment; (4) who bears the expenses of the activity: whether the company bears
the cost; (5) the requirement of participation of activities: whether employees
voluntarily sign up or are required to participate, etc. The court will take the
above-mentioned factors into the reasoning process and determine whether the travel
is relevant to the employee’s own job, and further determine whether the employee’s
injury suffered during the travel is a work-related injury. However, at the same time,
we must pay attention to the rules and regulations in some regions (for example,
Opinions on Several Issues concerning the Implementation of the “Regulations on
Work-related Injury Insurance” promulgated by Jiangsu Labor and Social Insurance
Department) which lists some applicable situations, and such rules and regulations
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may be applied directly by the court if the facts of the case fall into the scope of
aforesaid situations. Therefore, when the employer is going to organize a
teambuilding event or a group travel for its employees, the employer should be fully
aware of the above factors which could help the employer to reduce the legal risks.
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Case study in Shanghai: What the Shanghai judicial practice may hold as
to the reinstatement disputes claimed by foreign workers?

PRI TS B KRk

Zhang Zongfa, Baohua Law Firm
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53 IEEFR, BREZFRKRIE THHEBMNMAR, XRS5 THERESHAIINEARERLERE. TS, DBEARELFLRENRE
%, ERSIMEARERSWNEZZM, 2018F BB LIFRSHKE, BaiTrMULENiMEAXRI21.58A, UELES—. @I
2 REGSMNE A EHER, SNEASHEEZ NS HFNERAT BRi L85 EMFRRREIER 7 —, HEXIINE ASRLER W LT
HRTEEMETRE, REmWIINEAGRESERRINEARIIE, FaIELESEERHML . BRTHIELARNGHENEYE, SMEANS
MENEBELBENEHKRE. BEHNFNMS, RERARENFNIREFHRERY, BANTFIERTSERARMEXRIKEFTNREN
Fi, HELBEELEPEEAFNEHOR? ERABMRAERNEERR R IESHXRBEL T, AREREEXFINEANKES X
RiIFF? EEEANFKWET LBENEALHRHPEERFRMUENNNRE, HEBE RGNS TEEEREEIEENZ DB MEMANAR, THLEE
EELEFARTFEANEMBXAOEHORF, ALEZOBNERES, ERELSREPEETVERNEEXE .

Quota: In the past few years, China has made gigantic economic development, and strike worldwide attention. Thus, more and more
foreigners are attracted to China to work and seek chances. Shanghai, as the leading city of Chinese economic development, is the
first choice for foreigners who come to China for work. According to Shanghai Government Work Report in 2018, Shanghai has 215k
foreign workers, lists first country among the whole China. Labor disputes between foreign workers and their employers have been
one of classic labor dispute cases in Shanghai at this stage due to such large group of foreign workers. China implements special
administration management on foreign workers. Foreigners who want to work in China must obtain valid work permit in advance.
Compared to labor disputes involving Chinese citizens, labor disputes involving foreign workers are extremely special. The most
representative type of dispute in labor dispute cases is reinstatement, what the Shanghai judicial practice may hold as to the
reinstatement disputes claimed by foreign workers? In the circumstance that the employer has been deemed as illegally terminated
or expired labor relationship, will the judge support foreign worker’ s claimant of reinstatement? | collected four classic cases in
Shanghai as below, wish the analysis of these cases may help you clearly realize that Shanghai’ s judicial practice is different from
other cities. Please pay your attention to this article when handling this kind of disputes, so as to prevent unnecessary legal risks.
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