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Labor Law News
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Close Look at New Labor Regulations

iEA «KRTFEPERALERBDABENEHERENH
New Regulation: Announcement on Criteria for Determining
Residence Time of Individuals without Domicile in China

HEM: <«KFEBRNMAFLERMBRNABERN ARGEHREKEALEY
New Regulation: Announcement on Individual Income Tax Policies for
Non-resident Individuals and Individuals without Domicile

HiEM: «ZEEARKRRRSEFSZERSKRTEI<PEARLHER
PAESHRTFHERIREY

New Regulation: Decision of the Standing Committee of the National People's
Congress on Amending the Anti-Unfair Competition Law of the People's Republic
of China
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Hot Issues

SEBIRRE: AER TIEHIEINBEZE S RBE

Case Study: Risk of Overtime Payment for Flexible Working Hours System

EE IR
Professor Dong By-Talk

SAiENERN—HZHFRILEFBHREERE
National View of Labor Law: Deep Reflection on the Controversy of Labor Contract Legislation
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Abstract: The General Office of the State Council recently issued the
Comprehensive Plan for Reducing Social Insurance Rates (hereinafter referred to as
the Plan). The Plan proposes to reduce the proportion of employers' contributions to
the basic old-age insurance for urban workers, and specifies the time limit for
delaying the phased reduction of the rates and other issues of concern to everyone.
State Council Information Office held a regular briefing on the State Council's
policies on the Plan. Relevant officials from Ministry of Human Resources and Social
Security, the Ministry of Finance and the State Administration of Taxation introduced
the Plan and answered reporters' questions.
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Abstract: Recently, the National Healthcare Security Administration announced
Regulation on the Use of Medical Security Funds (Draft for Comments) (hereinafter
referred to as "Draft for Comments"), and public comments will be solicited until
May 10, 2019. This marks the first Regulation on health insurance fund supervision to
be issued soon.
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Abstract: Ministry of Human Resources and Social Security and State
Administration for Market Regulation announced that starting from nowadays to
April 26, a nationwide special law enforcement campaign will be launched to clean up
and rectify the human resources market order. Special law enforcement actions will
check the situation of human resources service agencies obtaining business licenses
and administrative licenses (including labor dispatch) according to law, with the focus
on Internet personnel recruitment platform and domestic service agencies. At the
same time, it will focus on issues such as participating in the signing of false
employment agreements for college graduates, failing to fulfill the obligation to
review information, publishing discriminatory recruitment information, driving up or
manipulating the market price of human resources, detaining laborers' resident
identity cards and other certificates, and illegally collecting property from laborers.
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Abstract: National Healthcare Security Administration released a news report
that the direct settlement of medical expenses for inter-provincial medical treatment
and hospitalization has been steadily progressing. The number of designated medical
institutions and the number of people on file for inter-provincial medical treatment
have continued to grow. The number of direct settlement involved in the
inter-provincial medical treatment has been exceeded 2 million. When non-local
insured persons seeking medical treatment in Beijing and Guangzhou, which are
relatively hot areas for inter-provincial medical treatment, settle their accounts
directly, all medical insurance payments for high-value medical consumables
including Artificial organ shall be subject to local regulations.
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Abstract: Recently, Beijing Municipal Human Resources and Social Security
Bureau said that an enterprise salary survey and information release system would be
established in Beijing, and data such as wages, labor costs, expected salaries of job
seekers, and salaries provided by enterprises would be regularly disclosed to the
public.
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Abstract: Shanghai adjusted the minimum wage from April 1, 2019. The monthly
minimum wage was adjusted from RMB 2420 Yuan to RMB 2480 Yuan, increasing
RMB 60 Yuan. The hourly minimum wage has been adjusted from RMB 21 Yuan to
RMB 22 Yuan.
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Abstract: Recently, the Shanghai Municipal Government announced the revised
Measures of Shanghai Municipality on Basic Endowment Insurance for Urban and
Rural Residents (hereinafter referred to as the Measures), which will be implemented
from May 1, 2019 and will be valid until April 30, 2024. Measures of Shanghai
Municipality on Basic Endowment Insurance for Urban and Rural Residents and
Measures Q&A will be issued accordingly.
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Abstract: While on duty, the worker accidentally fell and hurt himself, but there
was no monitoring and no third person was present. Both sides held different opinions.
How should the Court decide? A few days ago, the Zhenhai District Court in Ningbo,
the Court "asked" for help from a lie detector in a case, which finally proved that what
workers said was true and safeguarded their legitimate rights and interests.
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Name of the Regulation: Announcement on Criteria for Determining Residence
Time of Individuals without Domicile in China
= kva t

NHEBIT: MBS HBER
Announcement Department: Ministry of Finance of the People's Republic of China
and State Administration of Taxation, PRC

= k4 h H s 3 =
X5: MHEE MFZE/AE2019F5E345
Document No. : MOF AND SAT Announcement No. 34 .2019

N HEHA: 2019%3814H

Date of publication: March 14, 2019

HEtTHER: 20191 81H

Implementation date: January 1, 2019
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Abstract: Ministry of Finance of the People's Republic of China and State
Administration of Taxation, PRC jointly issued Announcement on Criteria for
Determining Residence Time of Individuals Without Domicile in China (here-
inafter referred to as the Announcement), clarifying the criteria for

determining individuals without domicile in China.
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The scope of the year in which individuals who have no domicile in China have
resided in China for a total of 183 days for a continuous period of "six years" and the
year during which the calculation begins are defined:
D JER: “ONERIRIZBE AT RN ERESE N

Scope: "six years" refers to six consecutive years from the year before the tax
year to the previous six years.
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The year in which the calculation begins: The year starting from 2019 (inclusive)
onwards will be calculated, and the years that have lived before 2018 (inclusive) will
be "cleared" without being counted.
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According to this, before 2024 (inclusive), all individuals without domicile
have lived in China for less than six years, and their overseas income paid abroad can
enjoy tax exemption. Moreover, if an individual leaves the country for more than 30
days in any year starting from 2019, the previous consecutive years will be "cleared"
and recalculated.

M (AE) B—%.

See Article 1 of Announcement for details.
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The calculation method for the cumulative number of days that individuals
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without domicile have lived in China has been clarified: Any person who stays in
China for 24 hours on the same day shall be counted into the cumulative number of
days in China. Any person who stays in China less than 24 hours will be not included
in the cumulative number of days of residence.

P (ad) 285

See Article 2 of Announcement for details.
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Abstract: Ministry of Finance of the People's Republic of China
and State Administration of Taxation, PRC jointly issued the
Announcement on Individual Income Tax Policies for Non—-resident
Individuals and Individual Residents Without Domicile (hereinafter
referred to as the Announcement), clarifying the policies of
non-resident individuals and individual residents without domicile
(collectively referred to as " individuals without domicile ")
regarding the determination of sources of income, the calculation
of income from salaries, the calculation of taxes, the application
of tax agreements, collection and management regulations, etc.




St
Highlights:
= RTLAEA NIRRT 1 -

Sources of personal income for individuals without residence:
(—) LB Hr e W BT Byais X 70 mE A& E A G

The scope of "domestic income" of wages and salaries is divided by the categories of
senior and non-senior personnel.

Lo 3B NG BE BT T35 A A ST TR) 6 T2 5% 37 < P A ok 1358
N TR e e

The "domestic income" of non-senior personnel refers to the wages and salaries that
belong to the domestic working period as the wages and salaries coming from the domestic
sources.

2. EENARCEE NS m N S H 8 P JE AR SO B B R
ARHERER A BTG, YE T RETRNKRIS, NAESANSE . EXEEA
S AN A 5 P S B Al SAS B S AH O, 7 s # IRATEHR . 2. B 203 s &)
TN BEANITAS .

The term "domestic income" of senior personnel refers to the remuneration paid or
borne by domestic resident enterprises. Whether or not they perform their duties within the
territory, they all belong to income derived from the territory and shall be taxed within the
territory. For senior personnel who receive remuneration that is not paid or borne by
domestic resident enterprises, domestic and overseas income shall still be divided
according to their positions, employment and place of performance.

A R MR & T L5t H e s, YN IR 3R T8 6 Pk Ui ) 8
PRI 7 356 A R B A1 45

Monthly bonus and equity incentive belong to salary income, and shall be divided into
domestic and overseas income according to the above rules for determining the source of
salary income.

(=) N TAERBS R A L bR B AL RBOFA R — &

The number of working days in China is not the same as the number of days actually
living in China.

R (ad) BN TARRBOEHE AR A B SERBr TAE H PSSR 9 AR R fE 5
WL BN E R AR DAIRE 22 ENEIRE AT NRAESAM A AT R
1, TTRHENIEEIMER, AT ERAI TR

According to Announcement, the number of working days in China includes the actual
working days in China as well as the public holidays, personal holidays and training days
enjoyed in China and abroad during the working period in China. If an individual who has
no domicile does not work in an overseas unit, no matter whether he/she stays abroad or not,

the number of working days abroad will not be counted.
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The calculation of income from wage and salary tax for individuals without domicile
shall be divided into senior and non-senior personnel.

gia AnTE) “=. RTREN NGB E TR FRE, B E AN
TR T8 37 e AN B LA B3R T A B -

In combination with the provisions of Announcement on IlI, Tax Agreement
Applicable to Individuals without Domicile ", the taxable income from wages and salaries
of individuals without domicile shall be represented in the form of graphs and charts:

()IERENR:
Non-senior personnel:
LT R AR A
See the table below for details.

TEAN FEENhEEEREXFEANEE) SARMB LEFSRARIIER ()
A 7E EFEER BAE B ETR HATHEF SN
HH HIERT BAER [ BAS | BEAsAT | A AT | Bt N
Fihe =90K J X X X e
F EJ;EJ'\ <183k 8 > 90K J J x X Y o= W
B ESE v x X X AR—
TAERT -
REEEH Aop =
T E T NE ! 9 Y a CESS
=183 8 FEERH6E v J J J
BREAA
B ESE J i X X 25
HER / J J J i
B SE
Remark:
AR
Formula 1:
b Al LHIHRH2RRE
b F] 1 | ’f‘ #r /]l.\ 3 ﬁT T ﬁ-jj |.i:'-" .?i-' |’~1 1 i1- * 4:':{
FaUAE YABH | YA TRFAIE
L% %4 5% TAEHA 8] &": & 3

Wages and salaries for the current month= Total wages and salaries at home and abroad for the current month X

The number of working days in China during the working

The amount of wages and salaries paid period to which wages and salaries belong
within the territory for the current month y in the current month
Total wages and salaries at home and The Gregorian calendar days of the working period to
abroad for the current month which the salary belongs for the current month
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Formula 2:

4 L A A
S AMAS | TAEMETSA T X N
X

LATEHEUNT = : .
: T O A B T B2 AREE
LHHEED B K L siefh B

LA 38 6] 27 K 4

Wages and salaries for the current month= Total wages and salaries at home and abroad for the current month x
The number of working days in China during the working period to which wages and salaries belong in the current month
The Gregorian calendar days of the working period to which the salary belongs for the current month

A=

Formula 3:

¥

L 3 L H T

/.-J|_;_ .i ]LI "'}"' 1

4 TH L Fl B 4 THE2EH  TAEMERSTHEXE

e ' 2 = T 4 - >'< - - . f x - o a o ] I

FAUAT IHFLEG 4 AR sk Y H IR FHEE
L% &4 59 T 1E Hi 18] 2 J K 3%

Wages and salaries for the current month = Total wages and salaries at home and abroad for the current month x

(1-
The number of working days abroad during
The amount of wages and salaries paid  the working period to which the salary belongs

abroad for the current month for the current month. ]
Total wages and salaries at home The Gregorian calendar days of the working
and abroad for the current month period to which the salary belongs

for the current month

(=) =g AN
Senior personnel:
TEIL T B N2 .
See the table below for details

EEFATAN (BAERhEEAEEREXNEE) SAMUIBE LEHFSRASITEERE (B2
B A 72E TFHEER BEAE 4R HATEFHFSE
E=$14] AR JEAEET A BRI | B AT | MR EA | B A NER
=90R J X v X B AEg
#E)F“/'\ <183F%
¥ > 90F J J J % o v
FRES:
RIELEFAFE N v v X A=
=183
BRAA EEH6E ) J J o
£
HER / / J J 4 J

17



= RTERAERA BRI H

Tax calculation for individuals without domicile

1 3ARE R NBASEOT 22 sUBBlsih, %R E RN NE— MR N A
SR A 183 K, HKAR 6 AH, B, (A% HE, RVEE6A
R W et EBA .

For non-resident individuals to obtain several-month bonus or equity incentive,
considering that the cumulative stay time of non-resident individuals within the territory
within one year is not more than 183 days, i.e. the maximum duration is about 6 months,
therefore, the announcement stipulates that the tax amount is allowed to be shared and
calculated within 6 months.

2. TEAERTE A NS4 — I 22 < U BCEUR T A3 1, B8 (M BOA 55
BRRTANIE BB SR R BT R @A) JWBL (2018) 164 5)
HIA R E AT

For individual Residents without domicile who have obtained annual lump sum bonus
or equity incentive income, the relevant provisions of Notice of the Ministry of Finance and
the State Administration of Taxation on the Connection of Preferential Policies after the
Amendment of the Individual Income Tax Law (C.S[2018] No.164) shall be implemented.

0. & T B N SRAEE B J7 T

Relevant collection and management regulations for individuals without domicile

L SEREE ORI, TR N g 2 e Rs R AR E AN, FEREE Rk
I, AT NAESE A B2 bR fE A R BN 183 K, &I Jo ik e Hoh Ja A Nk 2
FEE RN

When making the annual first declaration, how will an individual without domicile
determine whether he is a resident or a non-resident individual? If the actual number of
days an individual without residence has lived in China is less than 183 days, it is
temporarily impossible to determine whether he is a resident or a non-resident individual.

NFEARABENIBIGEMNAS, (A E) T AT AT FERIUE [ &0y
HIBCH] . BAR, TAERT AN AAE—DIBLEE LN AR, BRI & R4 551
Ol BEAT A E R JE A NBERE RN, IR SSHE #EAT Wil . B AUHE HL 5 92 br
AT, AR ANEHZI (2f) et TR,

In order to reduce the tax compliance cost of taxpayers, Announcement gives
individuals without domicile the right to choose their tax resident status in advance.
Specifically, when an individual without domicile makes his first declaration within one tax
year, he/she shall determine whether he is a resident or non-resident individual according to
the contract and other circumstances, and make the declaration in accordance with the

relevant provisions. When the predicted situation does not conform to the actual situation,
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individuals without domicile shall make adjustments in accordance with the provisions of
Announcement.

2. AP NFESR AR, BUS HEEAN AL SO AT B o e Pt S e 32

JEAT B 55
For the employment of individuals without residence in China, any income from
wages and salaries paid by overseas units shall be the obligation of domestic employers.

R (A BIARIE, AR N AR EAE — DN ABLERE A AT ARG BR, B
ZAEE N B EAOVENBR . TR ARZEFEE A Je EAONENBR T, S8 e 7k
XG5, BEALEAHR TR ST A2 T )5 15 BN A EEBISHL R & E R .

According to the relevant provisions of Announcement, individuals without residence
can choose to declare and pay taxes within one tax year or entrust domestic employers to
pay taxes on their behalf. For individuals without residence who do not entrust domestic
employers to pay taxes on their behalf, domestic employers are obliged to report the
relevant information to the competent tax authorities within 15 days after the end of the

month in which the relevant income is paid.
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Abstract: On April 23, 2019, the 10th meeting of the Standing
Committee of The Thirteenth National People's Congress of People's
Republic of China passed an resolution on amending Anti-Unfair
Competition Law of the People's Republic of China (hereinafter
referred to as the Resolution), which will come into effect on the

same day.




Highlights:
= (RIE) IR TIRIUR LA & ] A VE

The Resolution has expanded the scope of application for infringement of trade
secrets

1o 7R TR & G . (g ) B a BN EARE R &8

SRV REHARGE. 2EEREHIERE.

The scope of application of trade secrets has been expanded. The Resolution
extends the scope of business secrets from "technical information and business
information" to "technical information, business information and other business
information".

2 PR TN EEEHTERE . () Bl b KRN EARHEEEYT K
P EH UMMM E RN IEAMARENALN.

The scope of application of the infringement subject has been expanded. The
Resolution extends the infringement subject of trade secrets from business operators
to other natural persons, legal persons and non-legal organizations.

3. FTR TARICE AR AT A0 5 FN E T H .

The scope of infringement of business secrets and mode identification has been
expanded.

(1) 50 1< LA 51 N T BORBUE AR R AC R ML

"Obtaining trade secrets by means of electronic invasion" as an infringement of
trade secrets has been added;

(2) FEBR. 51 T ASREC, BdR . 80 B Fu vt A v L ik
&, MR AR .

Anyone who instigates, entices or helps others to obtain, disclose, use or allow
others to use trade secrets shall be deemed to have infringed trade secrets.
FEAET G (PR N RILFIE A IE S35 495) (BT RIRRBED Bk
For details, please refer to Article 9 of the revised Anti-Unfair Competition Law of the

People's Republic of China (hereinafter referred to as the "New law").
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The Resolution Increased legal liability for infringement of trade secrets

1. i 1 RFEWEETIE.

The civil liability for compensation has been increased.

C1) 0 7 ARSI 2 AT 1R ML AL AR AL I 32 < MR A AR BT 5 B
PR B RN PR 2 0 78 BT 5, 2278 3 A R il S 5 SE AR BT 9t
WA, AT SRR BT S bR 2k B R AN B goR 2t () — 5 AL AF PR
il 2 U 2 <

Punitive damages have been added: The amount of compensation for trade
secret infringement before the revision shall be subject to the actual loss of the
infringed party or the benefits obtained by the infringer. After the revision, if the
operator is found to have committed the infringement maliciously and the
circumstances are found to be serious, the amount of compensation can be determined
according to the actual loss of the infringed party or the interests gained by the
infringer between 1 and 5 times.

(2) e VRGN e BURBUT IR AR E ¥, JRBE AT BLRE H
REEFRAN B BB AT e =31 3 &8Iy i d .

The court's discretionary award amount has been increased: if the infringed
party's loss is difficult to be determined, the court may, at its discretion, increase the
amount awarded to the obligee from the maximum amount of RMB 3 million Yuan
before the amendment to RMB 5 million Yuan now.

TEMHNESE 5%

See Article 17 of the New law for details.

23 HEHATBOAL T B D o B RHMRAC TNV AR EEAT 9, SN SCE R AR AR,
T MBI AT+ e bh B3 e bR, 88T e+ e A E— B 370 A R
TEPEAE), STRMNET AT e L E= A 50 AR, o igiT e it
L E R E A ICE R

The intensity of administrative punishment has been increased. For infringement
of business secrets, the penalty for confiscating illegal income will be increased from

RMB 100,000 Yuan to RMB 500,000 Yuan before the amendment to RMB 100,000
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Yuan to RMB 1 million Yuan after the amendment. If the circumstances are serious,

the fine will be increased from RMB 500,000 Yuan to RMB 3 million Yuan before the

amendment to RMB 500,000 Yuan to RMB 5 million Yuan after the amendment.
TEWENESE =+ — %

See Article 21 of the New law for details.

= WIRAUT AIE T
Proof on the infringer has been requested.

AT R A RANAT 9 EFKAR BT 75 ZARIH 76 A HIZIE TUE, (H R AR
ERUE, RERA R BN ARy s, SBRRE R IRIE, Bt
FEEHHERLE BIUIESE 2 — [, AR N, 24 UE B AN AR AR RO R b
HIAT .

Before the revision, the infringement of trade secrets claimed that the infringer
should bear the full responsibility of proof. However, according to the provisions of
the New law, if Owner of the commercial secrets provides preliminary evidence,
reasonably indicates that the trade secrets have been infringed and provides one of the
evidences in accordance with the provisions of the New law, the suspected infringer
should prove that there is no infringement of the trade secrets of the obligee.

PR =+ 5%,

See Article 32 of the New law for details.
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Risk of Overtime Payment for Flexible Working Hours System
RIEEBINE S ZidE  HEK
Baohua Law Firm Xi Qinyun Lin Ge

AEFIESR, REAARMEEZFS. TIEHFRREESRICEENXR, TARINET
{ERtEl ZHE TAFS B TIERT B A E €, FELRHFG BB RAREME TRHEIE. —/RI1E
AR, JMHITAER TIERERNSGaE TE M.

M2, MTRETERITFAIFAIHESTEAEERAAEN TIEBIMNRA, BARMURL
REMIILTE? NBELERE, AARUFERERAERT/EH, BMEERZAmMIELT
FEHIXURE o

The flexible working hours system refers to a system of working hours adopted by
the employer for the employee whose work cannot be arranged according to the standard
working time or whose working time is not fixed due to the production characteristics,
special needs of work or the scope of duties. In general, employees who work under the
flexible working hours system have no overtime payment.

However, for those posts which have been approved by administrative department and
have been agreed with employees to apply to the flexible working hours system, does it
really mean that the employers can rest easy? From the perspective of judicial prac-—
tice, employers are still at risk of being required to pay overtime payment despite

the flexible working hours system is applied.
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The flexible working hours system refers to a system of working hours adopted
by the employer for the employee whose work cannot be arranged according to the
standard working time or whose working time is not fixed due to the production
characteristics, special needs of work or the scope of duties. In general, employees
who work under the flexible working hours system have no overtime payment.

However, for those posts which have been approved by administrative
department and have been agreed with employees to apply to the flexible working
hours system, does it really mean that the employers can rest easy? From the
perspective of judicial practice, employers are still at risk of being required to pay

overtime payment despite the flexible working hours system is applied.
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