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Close Look at New Labor Regulations

iEM: «WFREEkR. WREARLT
SKXTHEFHAZHFWUEFBETREINLE>
New Regulation: Minutes of Meeting on Several Issues Concerning Trial of

Labor and Personnel Dispute Cases" by the Shandong Higher People's Court
and Human Resource and Social Security Department of Shandong Province

A H B R
Hot Issues

ZPIEAN: RIEERREFELENELMI R, JERGFLR?

Case Study: Whether an employee is entitled to the annual bonus, if he/she leaves
the employer before the specified time for payment of annual bonus?
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Professor Dong By-Talk

SHEIK R IR IR R S 55 5 E B SERRE
The Legislative Choice of Looseness and Strictness in Labor Relations and the Actual
Entry and Exit of Employees
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Abstract: In order to implement the new personal income tax law and coordinate
relevant policies, Ministry of Finance of People’s Republic of China and State
Taxation Administration recently issued the Announcement on Taxable Income Items
Applicable to Individual Income Tax for Individuals Obtaining Relevant Income
(hereinafter referred to as the Announcement). The applicable taxable income items
have been adjusted for the relevant income taxed under the original tax law according
to the item of "other income", starting from January 1, 2019.
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Abstract: According to the latest data from the State Taxation Administration, from
January to May 2019, the cumulative increase in tax cuts and fees nationwide was
RMB 893 billion Yuan, of which the increase in tax cuts was RMB 816.8 billion
Yuan and the increase in social insurance premium was RMB 76.2 billion Yuan. A
series of tax reduction and fee reduction policies have concentrated their executions,
such as deepening value-added tax reform and individual tax reform, which have
effectively promoted high-quality economic development.
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Abstract: Recently, National Health Commission of the People's Republic of China
announced the Notice on Implementing the Work of Preventing Summer Heat and
Cooling in Summer 2019 (hereinafter referred to as the "Notice"). The Notice requires
that the working hours should be reasonably arranged, and that employees suffering
from heatstroke caused by high-temperature operation or high-temperature weather
operation and diagnosed as occupational diseases should be entitled to work-related
injury insurance benefits.
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Abstract: Ministry of Human Resources and Social Security of the People's Republic
of China released the Statistical Bulletin on Human Resources and Social Security
Development in 2018. According to the Bulletin, the unemployment rate in the
nationwide urban survey was 4.9% at the end of the year.
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Abstract: Recently, 16 units including Shanghai municipal politics and law
Committee, Shanghai People’s procuratorate, Shanghai High People's Court,
Shanghai Municipal PSB, Shanghai Bureau of Justice, jointly issued Opinions on
Establishing a System of Restricting Employment of Sexual Assault Offenders
(hereinafter referred to as the Opinions) , which clearly strengthens the management
of employees in trades that have close contact with minors.to clearly strengthen the
management of industry employees in close contact with minors.
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Abstract: Shanghai Municipal Human Resources and Social Security Bureau released
Notes on Matters Related to Average Wages of Employees in Urban Units in 2018 in
Shanghai, it clarified the average wages of employees in urban units in 2018 and
other matters.
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Abstract: Recently, Shanghai Higher People's Court released Typical Cases of Labor
Disputes in Shanghai from 2016 to 2018.
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Abstract: Recently, Beijing Municipal Human Resources and Social Security Bureau,
Beijing Municipal Finance Bureau and Beijing Municipal Medical Insurance Bureau
announced the Notice on Adjusting the Base and Proportion of Social Insurance
Subsidy in Beijing (hereinafter referred to as the Notice).
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FEMBIR: (WRESK. WAREBALTKTHEFTA
SFNEHFETRESWELE>) (UTER (LF) )

Regulation: Minutes of Meeting on Several |ssues Concerning Trial of Labor and Person-—

nel Dispute Cases" by the Shandong Higher People's Court and Human Resource and Social

Secur ity Department of Shandong Province (hereinafter referred to as the Minutes)

N#HER: 2019%6818H
Publication date: June 18, 2019

NEME: 2019F4H25HE26H, WHRESK. ANTRBEHSRETEFEHEFTEEXT
HIEFHAFFURGETERNERS. SWRFTNASTFNEHREFIIT LK P FIY
WAHER AR RBIRFIT TR TE, MHEMASEFNRMERERRERR T EARLR, H#
ek (LBED) -

Abstract: From April 25 to 26, 2019, a provincial symposium on several issues concern—
ing the trial of labor and personal disputes was held in Jinan by the Shandong Higher
People's Court and Human Resource and Social Security Department of Shandong Province
Some of the more controversial legal issues in practice involved in the trial of labor
and personnel dispute cases were studied and discussed at the meeting. A basic consen-—

sus was reached on the legal application standards for l|abor and personnel dispute

cases and the Minutes were formed.




SR

highlights:

N FEWETTEN IR AR T T :
Identification of labor relations:

(—) (L) BUE N E R BE T L3t s sCR 57 s 55 3 % 5 s
B} AL 55 89k 28 LAXUT 205 N 3, 4B 55 33 WA IR L B XU A2 AE 57 3l 5%
R2HIBRSN. VEN (LE) F=5%

The Minutes stipulate that whether there is an employment relationship between an
employee who provides the employer the labor services by out resourcing mode or
signing an entrusted agreement , unless the employee does have any evidence to prove
that there is an employment relationship between the two parties. See Article 3 of the
Minutes for details.

(7D (L2 MERKATNRFAM L, 5778h# 5RKA T ZBIHFF & 575198 R
FAERIE LT, 57 8h B X AT SR AE ST B R R A BRoE e TEIL (4 22) 46
P05
The Minute stipulate that if affiliated companies use labor in a mixed way and both
employees and affiliated companies conform to the characteristics of labor relations,
employees have the right to decide with whom they have employment relations See
Article 4 of the Minutes for details.

T AERT A A 52 A€ AR AR 5 R ey T -
On issues related to the broad agreement of the workplace in the labor contract:

(B RN T 2017 4 (Abxtimmbe . Abut i Ze o0 T 8 #9573 il Z A%
TR o R 0D PP R, I N AL 5 55 Bl A2 57 3N /] vh 5872 2405 AT
ROy Al “ER”, B4
Minutes adopted the opinions stipulated in the 2017 Answers of the Beijing Higher
People's Court and Beijing Arbitration Commission on the Application of Laws in
Hearing Labor Dispute Cases, if "China" and "Shandong" are broadly designated the
place of work by employers and employees in the labor contract, then:

1o AR A E PR N e g . 5573 TAR KA S A R nl i, 4%E
AAEAER I RE; 5N T3 TR 292 A0
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If there are special restrictions on the employer's business model and the employee's
job characteristics in the Agreement, then the Agreement is valid; otherwise, the
Agreement on the workplace is unclear.
2. FEANEER e EFE, CAfEEhr BT A TAER, BRI HiE
HARI TAEH A

Where the employee has already worked at the actual place of performance after
signing the labor contract, it will be directly regarded as the specific place of work
determined by both parties.
3. FHNBAIAA A A R 205 “4 |7 “iZR” i, BEEsIiRET;
AN I AR R
Employers are not allowed to unilaterally change the workplace of employees at will
on the sole ground that the workplace is designated as "China " and "Shandong".
4. NN 55738 s G R 2058 1 05 T TAR A, X AR
AL RSN ANERS I AR BRI, BRIEEX 57 3 AR SR A,
I FE N EAA S 75 R B T & B R AN I U Al 4 Bl BEZE S R 30
PRI, PN RS G SR PR A Ji DR AN AN B 55 3 (1 AR R, 57 S B Rl
2 HEHMEN T, thERRRER R — B g @A I . PR S5 & B
SR it o
Where the employer and the employee have agreed to unilaterally change the
workplace in the labor contract, the change to the workplace still needs to be
reasonable. When the judicial department makes a specific review, in addition to
considering the impact on employees' lives, it should also consider whether the
employer has taken reasonable remedial measures (such as providing transportation
subsidies, shuttle buses and other factors). Therefore, if the employer really has to
change the employee's place of work for some reasons, it is necessary to take as many
reasonable remedial measures as possible, such as providing transportation subsidies
and shuttle buses, under the conditions agreed and reasonable in the labor contract.
TEL (422 B —%.
See Article 11 of the Minutes for details.
=N AERTEEM R B K LT B B, 578 F ER RSB AT 57 A IR R Ak
B i) U7 T
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Regarding the illegal termination or termination of the labor contract, the employee
has the following issues regarding the handling of disputes over the continued
performance of the labor contract:

1o (L2 B 7 NS AR bR &b 57 sh & Rl e, 578l ORI E
T5ish T, — BN T AR

The Minutes clearly state that after the employer terminates the labor contract
illegally, any employee who requests to continue to perform the labor contract shall
generally be supported.

2. (DE) FUEAE R AR R I S TCVE R BB AT ST A A A, R 5T
AR B AR S RO R AN AL AN a9 B 57 3 TR I 22 < 55« 57 3 41 1%
FREORIKSJBAT 7 s B A, BLSZIR 57 30 AR K .

The Minute stipulate that in the process of handling such cases, if it is found that the
labor contract cannot be continuously performed, it shall explain to the employee
the change request requires the employer to pay compensation for the illegal
termination of the labor contract, etc. Any employee who still insists on continuing to
perform the labor contract shall be rejected.
3. (L) FEVIE “THELIEKSLBAT 57 A A R 7 BB RN 7 2017 4 (dt
FUTH R e AL R A R o0 T 8 B 57 3 A B SR i) R A AR ) T R A
P T BRI R (BE) B+ RS
The Minutes adopted the opinions stipulated in the 2017 Answers of the Beijing
Higher People's Court and Beijing Arbitration Commission on the Application of
Laws in Hearing Labor Dispute Cases, when determining the situation that "it is
really impossible to continue to perform the labor contract", and seven situations are
listed in total. See Article 11, Clause 12 of the Minutes for details.
4. (LE) mIHHNPAL ST 30 T A St N B ROy T IO, AE
W “TTEEA R TS

The Minutes stressed that employers should only plead on the ground that the

employee's original post has been replaced by others, and should not be deemed as "it

is really impossible to continue to perform the labor contract.”
VU fER T 57 S5 IR B AL 3 55 sh B B s o0 1, AL 53 AR A& $H T
Regarding the situation that the labor dispatch unit damages the rights and interests

of employees, the employer shall bear the responsibilities as follows:
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AR Y, 57 55 URAE SR 5 ) T A T H A W 2 DA . S X 57 95 IRAE FLE
EPCIRIE 7 AN G AR T . ) AL S AR I 2 5T A T 4
The Labor Contract Law, which came into effect on January 1, 2008, stipulates that if
a labor dispatch unit causes damage to dispatched employees, the labor dispatch unit
and the employing unit shall be jointly and severally liable for compensation.
However, the newly amended Labor Contract Law, which came into effect on July 1,
2013, amended the above contents as: If the employing unit causes damage to the
dispatched employees, the labor dispatching unit and the employing unit shall bear
joint and several liabilities for compensation. In practice, disputes have arisen over
whether the employing unit shall bear joint and several liabilities for compensation if
the labor dispatching unit causes damages to the dispatched employees.

(AZ) 2% 7 2014 F (LA RBER R WA 7 s NE U abi o T
BB SF A G A T IS AR (), BIRIUE 57 S IRE FH LR R, 57 5%
IRIE B 45 57 B 3G A T 1, BRARF B BR AR AE SR B R 2k, B A
AR A2 DT
The Minutes refer to the 2014 Answers of the People's First Court of the Zhejiang
Provincial High Court and the Zhejiang Provincial Labor and Personnel Dispute
Arbitration Court on Several Issues Concerning the Trial of Labor Dispute Cases (1).
It clearly stipulates that in the labor dispatch employment relationship, any labor
dispatch unit that causes damage to employees will not be jointly liable for

compensation unless the employing unit has intentional or gross negligence.

TEW (42 B+ 2%,

See Article 12 of the Minutes for details.

T AE IR R RURIE N 57 3 3 Gt 2 IR IG B 7 B e B A2 S A B T -
Regarding the handling of disputes over economic compensation caused by "failure to

pay social insurance premiums for employees in accordance with the law":

(A2 MR 57 s B RIE 57 3 & [FVEEE = )\ K56 — 3R =0iRlE, LU
N AT ARMIE R H Bk 22 ORI 28 8 6 th AR BR 55 3 & [\ 9 5k @ B AME 3 N
PR PR T DXl X6 A

23



The Minute stipulate that employees terminate the labor contract on the grounds that
the employer fails to pay social insurance premiums for them according to the
provisions of Item 3 of Paragraph 1 of Article 38 of the Labor Contract Law and
claim that economic compensation shall be treated differently in two situations:
S N BRI SR O 57 338 i S At o DRI IK 7 B B AL 1 AL S RIS TIK
JUBLEESINS A 2L SR IRA R ERHIL T, 57303 HTER AT LUAS 2 =VEE
NE-EF
If the employer fails to establish a social insurance account for the employee due to
the fault of the employer, or if the employer has incomplete insurance coverage and
insufficient payment period, the employee's request can be supported by the judicial
department.
o5 AR NSRS B R O 57 8 3 AL S RIS T SR B IR SE BT T
57 8l BIVE KA BERS B A A AR T SR
Under the circumstances that no social insurance account has been established for the
employee due to the fault of the employer and the payment base is low, the
employee's request cannot be supported by the judicial department.
TEWL (2 Z) HAP%
See Article 14 of the Minutes for details.
PN~ AESR T AR A T Ry T X U5 T -

Regarding the determination of medical treatment period for employees suffering
from special diseases:

Xt TS B A SCBOR X B2 R IR (AR . RS . RS (1Y
MTRGESNEM 24 MHETH, (L2 BuhEA LRR IR THIETT
IR 24 D, NARE VIR TSR 2N TAFSEBRANFEAR B A7 AR IR K
WhE: BERET R 24 DM HBRITHIN, By Wl e AR RIS LU T, BRT
A LAHBIEK .

Regarding the question of whether the 24-month medical treatment period is
automatically applicable to employees suffering from certain special diseases (such as
cancer, psychosis, paralysis, etc.) that are highly controversial in practice, the Minutes
clearly state that the medical treatment period for employees suffering from the
above-mentioned special diseases is not necessarily 24 months, but should be

determined according to the actual working years of employees in the enterprise and
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their working years in the employer. If it is determined that the employee can enjoy a
24-month medical treatment period and cannot recover after the medical treatment
period expires, the employee may apply for extension.
TEWL (2 E) Btk
See Article 17 of the Minutes for details.
B R T 57 B AU AR I 25 T -

Regarding the limitation of arbitration for some labor disputes:

(=) FEAREER: (L) RIS AL LA S T 57 309, fir
N ROE 57 3 A BOR AR P a6 — B0 —FE , A& M 5 U FOE «
TR (LLE) BTk
Basic living expenses: The Minutes once again make it clear that basic living
expenses do not belong to labor remuneration in nature. The limitation of arbitration
shall be governed by Paragraph 1 of Article 27 of the Labor Dispute Mediation and
Arbitration Law, instead of the provisions of the Paragraph 4. See Article 19 of the
Minutes for details.

(2D AmEenth: (L) Pmd giahne T 57 shFH it R fridE, g1
57 BRI, AR A RN 57 B S BOR A R R B A . 1
W () B +%
Maternity allowance: The Minutes clearly state that maternity allowance shall belong
to employees' social insurance benefits and does not fall into labor remuneration. The
effect of dispute arbitration shall be governed by the provisions of the Paragraph 1 of
Article 27 of the Labor Dispute Mediation and Arbitration Law. See Article 20 of the
Minutes for details.

(=) “AETH: (L) FRIUI A TR LA S T 5750, b
ROE FH 57 S A BCR MR T B0 B8 —F0E: NN BIRZ fo £y,
A RS T N 5 AT 57 80 & [A) 22 H B MR U ©AT Sz [ e B RR
JEaRZ B E. I (ZE) £+ —5%.
Double salary: The Minute once again make it clear that double salary does not
belong to labor remuneration in nature, and the time limit for arbitration shall be
stipulated in the Paragraph 1 of Article 27 of the Labor Dispute Mediation and
Arbitration Law. And it should be treated as a debt of the whole; the arbitration

limitation period shall be calculated from the date when the employer and the
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employee make up the labor contract or the date when both parties have concluded the

labor contract with no fixed term. See Article 21 of the Minutes for details.
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1L BRI FERAELHE R, AITRIGFLR?
Whether an employee is entitled to the annual bonus

if he/she leaves the employer before the specified time for payment of annual bonus

RIEBINESZA ER

Baohua Law firm Jerry Lu

515 : MTHEEARWNELHHAN, FEHRIZBITAS, FEEERMUMAEFESRUSFaEZENLYE. B
=, XA, BEEIAYHE, ATEMIMAKRBFARLKIN R, MIREFEAE, ZLHEARMFM, 1ZHE
HA—EreBEEARFIRNF. HXMEERERE: (1) RIZRBITEHZEREAMS; (2) ATRBEFHRILZHE
EERE; Q) FAREMNAXRANZRMUNEFENE, TRNFNATE. FEFRRKXA, WMTTEEBSH
EHMEN, SBRVEHIREEREETN .

Introduction: There is not many mandatory regulations on the rules for payment of annual bonus. We usu-
ally follow an employer s internal policy or an agreement reached by the employer and the employee.
However, in legal practice, even we have a clear rule that the employee is not entitled to the annual
bonus, if he/she leaves the employer before the specified time for payment of annual bonus, influenced
by many factors, such rule will not definitely supported by the court. The related factors are: (1)
whether the employee had worked for the whole period for assessment; (2) whether the employee resigned
on his/her own or was illegally fired; (3) whether the rule for payment of bonus is an employer s
internal policy or an agreement reached by both parties. These factors intertwine and enable a judge

to have greater discretion. They make the results for judgment difficult to be predicted.
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Consideration and discussion on whether the employee had worked for the
whole period for assessment
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Consideration and discussion on whether the employee resigned on his/her own
or was illegally fired
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