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Close Look at New Labor Regulations
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New Regulation: Xuzhou Intermediate People's Court and Xuzhou Human
Resources and Social Security Bureau's Answers to Several Questions on
Trial of Labor Dispute Cases (2019)
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Hot Issues
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Case Study: Can the employer agree on a service period with the employee based on
special treatment?
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Professor Dong By-Talk
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On the Legislative Purpose of Labor Contract Law
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Agreement between the Government of the People's Republic of China and the
Government of Japan on Social Security entered into force on September 1, 2019.
According to the Agreement, Japan will exempt the employees dispatched by Chinese
enterprises in Japan, as well as crew members, flight attendants, personnel of
diplomatic and consular agencies and civil servants, from the obligation to pay
welfare pension and national pension. China will exempt Japan's above-mentioned
personnel in China from the obligation to pay basic old-age insurance for employees.
In addition, spouses and children living with Chinese personnel in Japan can also
apply for exemption from social security and welfare pension during their stay in
Japan under certain conditions.
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Equal pay for equal work for men and women has been continuously promoted in
France. Following the release of the gender equality index report by large French
groups, medium-sized enterprises are also required to release the report. The report
calculates the "equality index" based on the difference in salary and promotion
between men and women. Any company whose index exceeds 75 points (out of 100
points) can be regarded as qualified. If the index is lower than 75 points, the
inequality problem will be reversed within three years. If the index still fails to meet
the standard within the time limit, a fine of 1% of the total salary will be paid. The
report said that 80% of French employees would be involved in the regulation.
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A landmark ABS5 bill has been passed by the California Senate, which will greatly
change the fate of many companies operating on a part-time economic model. The bill
requires that part-time and economical workers shall be reclassified as regular
employees instead of individual contractors and contract workers, and enjoy
employee benefits such as social security, medical insurance, sick leave and minimum
wage requirements provided by the company.
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According to incomplete statistics, eight provinces including Beijing, Liaoning,
Shanghai, Hunan, Chongqing, Guizhou, Shaanxi, Hebei have announced the revised
minimum wage for 2019 up to now. Of the 31 provinces, Shanghai, Beijing,
Guangdong, Tianjin, Jiangsu, Zhejiang and other provinces have a monthly minimum
wage of more than RMB 2,000 yuan, followed by RMB 2,480 yuan in Shanghai,
RMB 2,200 yuan in Beijing, RMB 2,100 yuan in Guangdong, RMB 2,050 yuan in
Tianjin, RMB 2020 yuan in Jiangsu and RMB 2010 yuan in Zhejiang.
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The Opinions on Publishing Arbitration Documents of Labor and Personnel Disputes
in the Province on the Internet was recently published by Jiangsu Provincial Human
Resources and Social Security Department and Jiangsu Provincial Labor and
Personnel Dispute Arbitration Committee (hereinafter referred to as the "Opinions"),
and will come into force from the date of issuance. The Opinions clearly state that the
effective arbitration award shall be published on the Internet within 45 days from the
effective date.
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Recently, following the policies of "30 New Policies for Talents" and "20 New
Policies for Colleges and Universities", Some Policies on Supporting Talents to
Innovate and Start a Business was published in Jinan City, Shandong Province
(referred to as "Jinan 19 Policies"), which can be regarded as the most vigorous talent
new policy in Jinan history. The 19 Policies are labeled as "specific, meticulous and
operational". In addition, the new policy clearly stipulates that Jinan's registered
permanent residence can be granted based on the identity card together with academic
certificates, which has also become the "lowest threshold" policy in history
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The Decision of the Standing Committee of Shenzhen Municipal People's Congress on
Constructing a High-level Pension Service System (Draft for Comments) (hereinafter
referred to as Draft for Comments) is open for comments on the website of the
Standing Committee of Shenzhen Municipal People's Congress. The Draft for
Comments focuses on the layout from more than ten aspects such as planning, system,
facilities and manpower, so as to better meet the multi-level and diversified needs of
the elderly for pension services. The Draft for Comments clearly proposes to promote
the establishment of one-child care leave to relieve the pressure of family care.
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An official announcement recently released by Yunnan Baiyao that it would improve
its core competitiveness. The Company plans to launch an employee stock ownership
plan. Affected by the news, the company's stock price rose, closing at RMB 77.85
yuan per share, up 2.25%.
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Abstract: On May 31 and July 19, 2019, Xuzhou Courts at two—levels, Xuzhou
Human Resources and Social Security Bureau and Xuzhou Mu-nicipal
Federation of Trade Unions jointly discussed several prob—lems in the process
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S 2
Highlights
= RTARZB T & FXUE TH 5
With regard to double wages due to failure to sign a labor contract
1. R ) BIRAAT A AL R ] 2 I RR 57 3 & [R5 TR N AL ok 5 55 3h
R G E IR ST & F ), R NBRALTCAGCAT RS Tot . TEW (&) 25 3
%
The Answers specity that employers are not required to pay double wages as long
as employees who meet the non-fixed term labor contract have not signed the
non-fixed term labor contract with the employees. See Article 3 of the Answers
for details.
2. (FRE) Xp 7 “fRIE” A “Ah287 S7EhaE RIRI XA, AMEANEIRE 5T 3 &
A, XOTEBFRRESE, AANBA LA AR ER (RE) 555 %
The Answers distinguish between "reverse signing" and "supplementary signing"
of labor contracts. As long as the supplementary signing and reverse signing of
labor contracts are true, employers do not need to pay twice the salary. See
Article 5 of the Answers for details.
T R THEERZER TR U5 T
With regard to the place of work stipulated in the labor contract
N BALAE ST )& R b 2958 iz TARM S an “ 4 7, “VL75 7 S5, Wilksy
g TARVE R IR, bt 4 VS BB A B, Kagigimm b, B AMEL A 5255,
TARM A INER €, TAFM TR ZE, ATLUNER R BRikZ4h, &R
G KPRIBAT A, NMiZLLSERREAT N E . K E AL SERR AT H AT
YRR, RZ s AR TS O, T2k f T A X7 e BRI TR A 1%
W DY 557 2%
When employers stipulate wide work locations such as "nationwide" and "Jiangsu" in
their labor contracts, if the nature of the employee's work is special, such as
nationwide sales personnel, long-distance transportation drivers, field workers, etc.,
the work locations cannot be fixed, and the wide agreement on the work locations can

be deemed valid. In addition, if the contract agreement is inconsistent with the actual
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performance, the actual performance shall prevail. For those who have been fixed for
a long time to work at the actual place of performance and become dependent on the
place of performance, the place can be regarded as the specific place of work
determined by both parties. See Article 7 of the Answers for details.

= KToahE RS TE ) m

With regard to the confirmation of employee's resignation and absenteeism

1. (AREED) 38 T 557 Bl IR ERRHE, JFRIUE lkn] DL FER HAA
SENN TIHZ M B AN B, ] DLk 57 3 B sh B IR EE; WU Rt S
AL E R B A A RE R, MWL) E B AUE A B . (B 2R X078t 5 23 HR
FRA G RAF W EITCEELW, PR — S8R5 sh &, AL
A 57 B AT AT AME S . TEWL (RED) 26 11 4.

The Answers define the criteria for determining the employee's voluntary

resignation, and stipulate that employer can choose to consider him/her absent

from work and treat him/her as a serious violation of discipline, or they can
choose to treat him/her as an employee's voluntary resignation. If both parties
have other agreements or the Company has other provisions on this, the
agreement or provisions shall prevail. However, if both parties have disputes over
the fact that the employees left their jobs on their own and cannot be verified,
both parties shall be deemed to have reached a consensus to terminate the labor
contract, and the employer shall pay economic compensation to the employees.

See Article 11 of the Answers for details.

2. BT ENEY T, B oI R R LSS TR, (AR AR WIR ST EhE YT
IR A/-6 o1 G i = AN 7K A B 7 o =2 o | G 7o < U D E PN SR DAL
55 B W Oy R 57 50 B [F) BT ML e AT I AN 57 B R i s Al TS SER AT 57 30
FRETATIEFIRE, MANBLIEHHATIERS &R M. I (BE) 5
12 %.

Regarding the employee's absenteeism and whether the employer has the

obligation to notify him/her to return to work, the Answers clearly state that if the

employee is in an abnormal state such as waiting for work, taking sick leave or

work stoppage with pay due to work injury before the occurrence of absenteeism,
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the employer shall notify the employee to return to work before terminating the

labor contract on the ground that the employee is absent from work. If the

performance of the labor contract was normal before the absenteeism occurred,

the employer need not notify the employee to return to work again. See Article 12

of the Answers for details.
W KT ala REER T

With regard to the dissolution of labor contracts

1. () WIRA 95 B K4 55 3 & [FNE = )\ SR 38 — 3O E B 55 3h & 7]
TR STAF 2 GEAMER S, 75 B WA ) PN B2 572t O B B R D N Az
TRt 48 157 B RIVE = )\ SR 58— KR E AOWIR— A 75 712 S80I L A 5 57 30
aE, AW, ERERIIA TR AMEE. TR () 28 14, 15 %

The Answers clearly state that if the employee rescinds the labor contract and

requires the employer to pay economic compensation in accordance with the

provisions of the Clause 1 of Article 38 of the Labor Contract Law, the employee

needs to propose to the employer and clearly explain what kind of fault the

employer has caused the employee to rescind the labor contract and what kind of

circumstances are specified in the Clause 1 of Article 38 of the Labor Contract

Law, otherwise, the judicial department will not support the economic

compensation. See Article 14 and 15 of the Answers for details.

2. (i) Wi, 25 S5 o7 i U N BB RARVE S i R g it 2= TR
M4 A5 57 80 & [ R BRSO S BrAME G 0, BB DL JE -

The Answers clearly state whether to support employees to terminate labor

contracts and demand economic compensation for employers' failure to pay social

insurance in full and on time according to law depends on the situation.

1 558 TAE— @ M) 5 NI A TF a6 28 57 sh B it = RIS, 553)

B FRAE AL TAF — B TR AR 52 380, 57 873 Jim R S PA AR S it
SRR TS & F, — A TR T AMEE.

If the employer starts to pay social insurance for the employee after the employee

has worked with the employer for a certain period of time and the employee does

not raise any objection to this after working with the employer for a certain
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period of time, and the employee later cancels the labor contract because the
employer fails to pay social insurance in time, no economic compensation will be
supported.

2) ENEMRIETT A VAR =1 )\ K5 —FER =T HE, 5K R4
KRB ORIG B, FREOR A N B SOAT A TEAME e i, I NEALAS T
A], 55 B i AR AR 2 DRI LA B R R ARG A SR AR, 5 AN T 3 HRF

Where an employee claims that the employer has not paid the social insurance
premium in full and requires the employer to pay economic compensation
according to the provisions of Clause 3 of Item 1 of Article 38 of the Labor

Contract Law, and the employer does not approve the claim, the employee needs

to provide relevant materials issued by the social insurance institution to prove it,
otherwise it will not be supported.

FEUL () 2 16 %%

See Article 16 of the Answers for details.

3. (IR FE 1573l FfRRR . 2 bk Bl 5 g BRis n 2 (e i) DX, L BA
FIN B B TT AR 57 801 0% F K 1) 57 Bl SR TS A 57 3 IR -, sl i iR 07 8)
o B R REIERE P R 5K, 57 303 AT DLESR N B AL AT VR AR R 57 2h & [F)
WA EE B BAT T B & F . VENL (AR o 22 %%

The Answers define the difference between the dissolution of the labor contract,
the certificate of termination and the notice of dissolution. It also specifies that if
the employer unilaterally dissolves the labor relationship and fails to serve the
notice of dissolution of the labor contract to the employee, or the service
procedure of the notice of dissolution for the labor contract is not completed, the
employee may require the employer to pay compensation for illegal dissolution of
the labor contract or continue to perform the labor contract. See Article 22 of the
Answers for details.

4, (RRED) B, GDFAMER IR £ G BT REBAE (Gisha k) L
I 1) 7> Bk 5, 57803 TB0KP s ROV B T L BEX T N IRBU
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DA BIAI X 4R FEHR T ] P38 T8 = A5 A, 1) SO 4 B < i IR B v A
R TN EED) 56 23 %%
The Answers clearly state that the calculation of economic compensation and
compensation are not executed by sections at the effective time of the Labor
Contract Law. Where the wage level of an employee is three times higher than
the average monthly wage of the employees in the region in the previous year as
announced by the municipal people's governments of the municipalities directly
under the central government and the regional administrative districts where the
employer is located, the period for paying economic compensation shall not
exceed 12 years at most. See Article 23 of the Answers for details.
5. () B, HONAALI R A0S 2 S R R R P S I Lot sl i
BT A A RN, — A TIFETAMEERTER. PR (D) 28 25 2.
The Answers clearly state that any wage paid by an employer due to arrears of
living expenses and other special circumstances, and the employee terminates the
labor contract accordingly, will generally not be supported by the request for
economic compensation. See Article 25 of the Answers for details.
iy KT ORI AR T T
With regard to the treatment of social insurance
1. ) MR, 57803 DA N4 el DLl B ir 42 SCRMG T AR, 22
RAINEANL T DLAGH AR AL IR B T, mIEER I T2 3. Rr A 3R D4R/
ITRCFE. TEDL CREE) 28 33 %%
The Answers clearly state that the judicial department will not accept any
employee who requires the employer to bear the social security expenses paid by
him/her after he/she has paid the social security in his’/her own name or in the
name of others. We'll deal with it when we have a new caliber. See Article 33 of
the Answers for details.
2. CRRE) MR, 73 Tk NI AR S AN T IR 2, SR T Ay
18T BERT, PRI AFEZ A NS R AR, RVEE T AN T2 2. 1 W O

&) 535 %,
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The Answers clearly state that if the employee claims that the employer's failure
to pay the work-related injury insurance premium in full leads to the degradation
in the employee's treatment, and the employer is responsible for the difference in
the treatment, the judicial department will not accept it for the time being. See
Article 35 of the Answers for details.

3. () B, ER AT A RE b 2 0y, (B T OGN e R S Boeikl

& L, 5ah#F v LIRER N BRI RS E. T (RS 58 43 %

The Answers clearly state that any employee who is injured in the process of
work but cannot be identified as a work-related injury due to exceeding the time
limit for identification of work-related injury, the employee may appeal to the

employer to bear tort liability. See Article 43 of the Answers for details.
4, (RFED WIRA 145 TR H UL B AT af s iy in)dll, TEW () 28

46 %%,

The Answers specify how to determine the deadline for the shutdown and salary

retention period. See Article 46 of the Answers for details.

5. CE) Wt PANLRIVITANEBENEEIR, 5730 KRR TT P A BT 3%,

[ B SR PR RA SR AT B SERRSE BRI T ONBR s W N A T LU 5
INEE R PR AR I 9 PR, B N B SR 2RIE DA . TEOL (i) 2 48 %%

7N~

The Answers clearly state that if the employer fails to pay medical insurance for
the employee, the medical expenses incurred by the employee due to illness
treatment can be claimed from the employer, subject to the actual medical
expenses paid by the employee. If the employer defends, it is limited to the
expenses that can be reimbursed if the medical insurance is paid, and the
employer shall bear the burden of proof. See Article 48 of the Answers for details.
R AT

With regard to the connection of adjudication and trial

1. () WIeh, 7B N TORAERERINT SRR, JB T ANRIER 3

PR 2RV B2, B TERTUS AN BADR TR B AUt
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HABREM TR ERN, BRNEAIEIZT 3% 3200 Ja Veis i\ T R 5T/
ERE, ANET NRIEB ST s F R R . VI () 28 52 2%

The Answers clearly state that the employee's application for confirmation of

labor relations due to work-related injury falls within the scope of labor dispute

cases in the People's Court. However, any employer who has the qualification of

the main body of employment contracts the project or management right to a

natural person who does not have the main body of employment, and the

employee employed by the natural person applies for confirmation of the main
body of industrial injury insurance liability after being injured, does not fall
within the scope of accepting cases of labor disputes in the People's Court. See

Article 52 of the Answers for details.

2. (W) WIRA, —RIGOLT, 73 AT DLE SR EOAE KRR 57 3 & [,
Heea st ks RAE TR BRI 7 s A BE b, A5 55 2 & [F] A [a]
A LA B AR S 5 IRTA N Uy 2 H R T R B $ IR e ik Y N SRt Yotk B I
AR BRI TR] . TR CRRER) 28 53 5%,

The Answers clearly state that under normal circumstances, employees cannot
directly arbitrate for the termination of the labor contract, but can only claim to
the opposite party. Only in the treatment of special labor disputes such as
work-related injury treatment, the time for dissolution of the labor contract can be
calculated from the date when the arbitration application is served on the other
party or the time when the Court serves the employer's complaint as the
dissolution time. See Article 53 of the Answers for details.

3. (WD) WIHA, HRIATTER R URASRE B . TR () 28 56
%

The Answers made it clear that mediation documents cannot be issued for

lawsuits confirming labor relations. See Article 56 of the Answers for details.
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Introduction: As China enters into the era of knowledge economy, competition of enter—
prises increasingly relies on cultivation and competition of core talents. In order to
attract core talents, enterprises will not hesitate to spend a lot of money. In addi—
tion to normal salary income, more and more enterprises provide special treatment such
as housing, hukou and car as a means of attracting high—end talents. Accordingly, em—
ployees are required to perform service periods of a certain number of years in the en—
terprise. So, are these service periods based on special treatment agreements legal?
If an employee breaches the agreement on service period, whether the enterprise is en—
titled to any compensation?
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