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Labor Law News

EZUE P UNES:

Close Look at New Labor Regulations

HiEM: «ZBEFIABFVPHREFFITSLE
New Regulation: Minutes of the Seminar on Labor and Personnel Dispute
Arbi-tration Cases in Anhui Province
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Hot Issues

ZOIRM: RIMITEOIE, AARMN ARG EREHIERE?
Case Study: How should the employer terminate employment contract unilaterally if an
employee is being held under administrative detention?
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Professor Dong By-Talk
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Harmonious coexistence of labor law and human resource management
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Abstract: Ministry of Human Resources and Social Security of the People's
Republic of China- Industrial Injury Insurance of the Ministry Department forwarded
Guiding Opinions of Zhejiang Provincial Department of Human Resources and Social
Security on Trial Implementation of Industrial Injury Insurance for Vocational and
Technical School Students during Internship and Those Over Legal Retirement Age
during Continuing Employment, believing that the Opinions have played a positive
role in "mitigating the risks of industrial injury in employers" and calling on all
regions to learn from them.
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Abstract: Recently, Ministry of Human Resources and Social Security of the
People's Republic of China issued the Decision of the Ministry of Human Resources
and Social Security of the People's Republic of China on Cancelling the Second Batch
of Certification Materials for Setting Some Regulations and Normative Documents
(Ministry of Human Resources and Social Security of the People's Republic of China
R.S.B [2019] No.115). On the basis of canceling 83 certification materials in two
batches in the earlier period, it decided to cancel 42 certification materials. Among
them, there are 15 regulations and 27 normative documents.
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Abstract: Ministry of Human Resources and Social Security of the People's
Republic of China issued Interim Measures for the Administration of List of Serious
Dishonest Persons in Social Insurance.
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Abstract: Recently, Premier Li Keqiang of the State Council chaired an executive
meeting of the State Council to listen to the reform report on the personal income tax
and determine the relevant preferential tax policies to reduce the burden on taxpayers.
He deploy and deepen the reform of the medical and health system, further promote
the centralized procurement and use of drugs, and better serve the masses to seek the
medical services.
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Abstract: Recently, in order to promote the legal and compliant employment of
employers and guide workers to safeguard their rights rationally according to law, the
Beijing Municipal Bureau of Human Resources and Social Security released 10
typical cases of labor and personnel dispute arbitration in 2019.
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Abstract: Zhejiang Labor and Personnel Dispute Mediation and Arbitration
Network Platform has been officially launched recently. The launch of the platform
marks the "internet plus Mediation and Arbitration" in Zhejiang Province has entered
a new stage, and labor and personnel dispute mediation and arbitration has achieved
"zero runs". It is reported that Zhejiang Labor and Personnel Dispute Mediation and
Arbitration Network Platform is the first labor and personnel dispute rights protection
platform in China that integrates online mediation and online arbitration and realizes
online handling of labor and personnel disputes throughout the process.
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Abstract: Zhejiang Provincial Department of Human Resources and Social
Security recently issued guidance on optimizing labor and employment services under
the new business model, requiring respect for the market rules of labor and
employment under the new business model to establish and perfect the labor and
employment management system for new business models and effectively protect the
employees' right to rest.
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Abstract:Recently, the MOHRSS Sichuan held a special symposium and released
the 2018 Blue Book of Sichuan People's Social Administration According to Law and
the 2018 White Paper on Typical Cases of MOHRSS Sichuan (hereinafter referred to
as the White Paper). Among them, the White Paper published 30 typical cases in
2018 related to the handling of labor disputes.
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Regulation: Minutes of the Seminar on Labor and Personnel Dispute Arbitration
Cases in Anhui Province
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Publishing department: The Arbitration Court of Labor and Personnel Disputes in
Anhui Province

N HE: 201911 811H

Publishing date: Monday, November 11, 2019

rEiTHEL: 201911 A11H

Implementing date: Monday, November 11, 2019

ME: EH, *BEFTIASHFUMBRESSHARIREL, EH «ZREEZNASFI PR EGIH
WELE» (UTEHR 2> ) , HEEAZRFTIAZFWMBREZERIDENSF.

Abstract: Recently, The Arbitration Court of Labor and Personnel Disputes in Anhui Province, in
combination with feedback from all over the country, has formed the "Minutes of the Seminar
on Labor and Personnel Dispute Arbitration Cases in Anhui Province" (hereinafter referred to as
"Minutes ") for the reference by labor and personnel dispute arbitration committees at all levels
throughout the province.
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Dealing with Labor Relations Disputes
1. (L) A2 B 57 80 9% R S SR AR 2R LU 3 57 32k R A P BN T2
LSV ZEIPEAPEZ B BCE Bty . bt Bz 2830 et
PR TEW CLED) BH—5%
Minutes confirmed that the acceptance of labor relations dispute cases must be based
on the premise that both parties have disputes over labor relations. If there is no
dispute, the case will not be accepted or will be cancelled. Beijing, Shanghai and
other places are not subject to this restriction on such disputes. For details, see Article
1 of the Minutes.
2. (L) AR AP UAEHM, REgh Mk B w7 30K
Fo HARMX LB rp AW R At AL . TEIL (2EE) BT g%
Minutes confirmed that mediation is not applicable to labor relations disputes, and
only the Arbitration Commission can decide whether there is labor relations. In
practice in other regions, this is basically the same. For details, see Article 2 of the
Minutes.
T RERZIFERE B IGIEEIRRER (LU RIARE8E) Bk A S AE 7
FIN AL AR S T AR 155 3h K R € D7 T
Employees who do not enjoy the pension insurance benefits beyond the legal
retirement age (hereinafter referred to as "over age") shall continue to work in the
original employer's labor relations

(L) MR S22 TR Z R AT IE R Wik N 5, 2 J5UH N S AL 4k 8 TAF
(K1, BUTRBAAE N TT B K Z s B T NN 557 38 4 505 40855
ENRAZBIBA], FE NPT T A& IS s & R 25t ez . B, RN
BTN 57 Bl R AR LI AT RIS A B AR B 1Y, W 75 2 R b7 3
Fldrehes. TENL (L) H=2%.
Minutes clearly stated that if the over-age employees who did not enjoy the old-age

insurance benefits continue to work in the original employer, both parties will be
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recognized as labor relations if they continue to work in the original employer.
However, in this case, both the employer and the employee have the right to
unilaterally terminate the labor relationship, and the employer is not required to pay
economic compensation for the termination of the labor contract. However, any
employer who is at fault in not enjoying the basic old-age insurance benefits for
employees needs to pay economic compensation for termination of the labor contract.
For details, see Article 3 of the Minutes.

= FANBALARIE (G7ah & RE) 58 =+ LR 57 30 R & BRAT RO IR Uy T
In terms of the reasonable exercise period for the employer to terminate the labor
contract according to Article 39 of the Labor Contract Law

(ZCE) B N AL 57 3 & TRV 58 =+ L2 e Oy R EAT AR 57 B &
IR, NAE—FEAATEEAREREL 5 MR E iR bR o X AT (AR BRI &
FEHARR, REEHL X HE SN H o VI (22D 55 DU 2% - Minutes clearly states that any
employer who rescinds a labor contract on the basis of Article 39 of the Labor
Contract Law shall exercise the right of rescission within one year, otherwise it will
be deemed as illegal rescission. As for the reasonable time limit for exercising the
right of cancellation, Tianjin region is stipulated to be six months. For details, see
Article 4 of the Minutes.

. S5 KyE (7ol a AiE) B="1 )\ 5k EkMIR 77 ) & A 2 GrAME & 2T
BUYI R

According to Article 38 of the Labor Contract Law, all employees advocate the
reasonable exercise period of economic compensation for termination of the labor
contract.

(L2 WIs7shZ KAl CGiaha RTEY 58 = )\ S e i th e SR ok
fEERTT BN E RGP AME T, RS AE— S NAT AR, Qi S B2 AN o
U AMES . AL HAERUIE . I (L ED) 2B 5% . The Minutes clearly states
that according to Article 38 of the Labor Contract Law, employees who propose
forced resignation to claim the termination of labor contracts for economic
compensation shall exercise the right of termination within one year. If the extended

arbitration committee no longer supports economic compensation. Similar regulations
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also exist in Beijing See Article 5 of the Minutes.
T ARFH T ERERKRHEASR A RN N7 808 KAETS R, 2R
B4 I T EAR G B R 5 A 57 B 5% R 5 T
After employees employed by organizations or natural persons who do not have the
qualification of employment subject suffer from work-related injuries, it is required to
confirm the existence of labor relations with the employer who has the qualification
of employment subject.
R (LE) , SRR T HLA A RNE ST 3h#E 22 TR A7
AU EFETT BIR RONATER. FEIL (L2) SH-t%.
According to the Minutes, any employee who is employed by an organization or a
natural person in illegal contract awarding and enjoys work-related injury insurance
benefits may not be deemed to have labor relations as a prerequisite. For details, see
Article 7 of the Minutes.
IS~ fRER DT B A R B R B R W R AT Ay T
How to Exercise the Intention of Dissolving Labor Contract
(L) WIRfAT7 B nT LA CL B A s BSR AR B 57 2h & [F) 7 ST SRR B, X
5 B RESE A . T (LB Bk
Minutes made it clear that laborers can exercise the right to terminate labor contracts
by applying for arbitration, which is different from judicial practice in Shanghai and
other places. For details, see Article 9 of the Minutes.
B SRl A S HAR B ) TAE N RS R 28 A n, EH (573
%Y J7 i
Where a public institution and its ordinary employees stipulate liquidated damages in
the employment contract, the Labor Contract Law shall apply
(LS ) WA Lk B A7 5 I S S P 1) AR N S AE RS ] 5 R Th 20 58 i 20 e 19
WH (7B ERNEY , XX T2 E AR, & — B\ AN F 57 8 & RV
FE T NLIE F Flk BT AR S E SCRF A B 2058 . 34, LI AE, Flk i
R0 HHE 1N 53 20 5 13 440 < 2 R A PR T R 55 ST DR 3 7o b A 55 4 U T o
(LE) Ht—%

Minutes made a clear that Where a public institution and its ordinary employees
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stipulate liquidated damages in the employment contract, the Labor Contract Law
shall apply. This is different from other parts of the country, where the provisions of
the Labor Contract Law are generally not applicable, but the relevant provisions of
public institutions should be applied to support the liquidated damages agreement. In
addition, Shanghai clearly stipulates that the contractual penalty clauses for
employees employed by institutions are limited to two aspects: service period and
keeping business secrets. For details, see Article 11 of the Minutes.
I\ AT AR 57 B 5 N BALIK BRI 254 P9 B B HS) o A T
The Arbitration Commission examines the agreements reached between the
employees and the employer with payment contents.

X578 5 RN ERALIE B 45 A N B RIS, SRR — B A
B SOREE AAEVE e, SRAZEER R AT L, (L) Wbt
— o A T R A S S AT A, DRI N R R PR A A SN X B il S
BEATZEAIE. VRN (2ED) H+ 5%
For the agreement between employees and employers with payment content, local
judicial organs generally review whether there is violation of laws and regulations,
fraud, coercion, taking advantage of people's danger or obviously unfair. The
Minutes of the Meeting further stipulates that the basic facts need to be reviewed, so
the employer shall provide evidence of the basic facts in addition to the agreement.

For details, see Article 12 of the Minutes.
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During the performance of the employment contract between the employer and the employee, it is fre—

quently found that an employee is under administrative detention and is unable to perform the employ—
ment contract temporarily. At the moment, whether the employer can terminate the employment contract

for the reason of administrative detention or other reasons? Therefore, this article is intended to

discuss the question on how to minimize the risks of employment termination
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