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Labor Law News
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Close Look at New Labor Regulations
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New Regulation: Analysis of the latest judgment caliber of labor disputes during
the epidemic in Beijing, Shanghai and Guangdong
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Case Study: The Legal Responsibility of Employer’s Unilateral Termination of Offer Letter
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On moral intervention in labor legislation
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Abstract: with the approval of the State Council, Guidance of the Ministry of
Civil Affairs of the People's Republic of China, the National Development and Reform
Commission, the Ministry of Public Security of the People's Republic of China, the
Ministry of Justice of the People's Republic of China, the Ministry of Human
Resources and Social Security of the People's Republic of China and National Health
Commission of the PRC on improving and standardizing the certificates issuing by
grass-roots mass self-governing organizations (M.F(2020) No.20, hereinafter referred
to as the Guidance) is just officially issued.
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Abstract: recently, Mohrss and State Administration for Market Regulation
jointly issued a notice on carrying out special enforcement actions to rectify the
human resources market order. The notice said that it would focus on rectifying the
human resources market violations that infringe on the legitimate rights and interests
of employees and employers and hinder the orderly resumption of work and
production and stable employment.
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Abstract: Wang Ruijie, Singapore's Deputy Prime Minister and Finance Minister,
recently issued a ministerial statement in Parliament, announcing an additional
economic aid measure called the " A Budget for Together " to further relieve
businesses, employees and families that will have to stop work or be affected by the
COVID-19 in the next month. According to reports, the budget plan totals NZD 5.1
billion (about USD 3.55 billion), of which NZD 4 billion will used to support
businesses and employees and NZD 1.1 billion will be used to cash subsidies for
every Singaporean.
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Abstract: The Supreme People's Court has issued Guiding Opinions on Several
Issues Concerning Proper Trials of Civil Cases Involving COVID-19 in accordance
with the Law (I)" (hereinafter referred to as Opinions). Opinions proposed ten
specific measures for the people's courts to properly accept the civil cases involving
the COVID-19 according to law, safeguard the legitimate rights and interests of the
people, keep the social and economic in good order and guarantee the social fairness
and justice.
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Abstract: recently, Mohrss released the minimum wage standard for all regions
of the country (as of March 31, 2020). Shanghai leads the country with CNY 2, 480,
while Beijing has the highest hourly wage.
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Abstract: Relevant data show that since the beginning of this year, nearly 80
cities have issued talent policies, and in April, nearly 30 cities have issued new talent
policies in April alone, further relaxing the policy of settling down.
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Abstract: Recently, the Shanghai Bureau of Justice held a press conference to
introduce the legislation and implementation of the Regulations of Shanghai
Municipality on Administration of Judicial Expertise. This local regulation will come
into force on May 1 this year. This is also the first regulation governing judicial
authentication in Shanghai. The newly implemented Regulations have improved the
unified administration system of judicial authentication registration, perfected the
norms of judicial authentication procedures, and stipulated the specific procedures for
judicial authentication activities.
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Recently, Tianjin Municipal Human Resources and Social Security Bureau
released Key Points for Tianjin Industrial Injury Insurance in 2020. By the end of
2020, the number of people participating in work-related injury insurance in the
whole city will reach 4.05 million. Long-term benefits such as pensions for dependent
relatives and subsidies for retired workers continue to be adjusted and improved.
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Regulations:
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Opinions of Shanghai Higher People's Court and Shanghai Municipal Human Resources and Social Security Bureau
on Relevant Guidance for Handling Labor Dispute Cases Affected by Epidemic Situation (hereinafter referred to as
Opinions of Shanghai)
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Answers of Guangdong Provincial Higher People's Court and Human Resource and Social Security Department of
Guangdong Province on Several Cases of Labor and Personnel Disputes Involving COVID-19 (hereinafter referred
to as Answers of Guangdong)
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Answers of Beijing Higher People's Court and Beijing Labor and Personnel Dispute Arbitration Committee on the
Application of Laws in Labor Dispute Cases during Prevention and Control of COVID-19 Epidemic (hereinafter
referred to as Answers of Beijing)
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Date of publication:

CliBEW) : 2020fE4H15H

Opinions of Shanghai: April 15, 2020

O %) : 20208F4H22H

Answers of Guangdong: April 22, 2020
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Answers of Beijing: April 29, 2020
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Abstract: The higher People's Courts and Resource and Social Security Departments in Shanghai,
Guangdong and Bei jing have recently all put forward guidance or specific solutions to properly
resolve labor disputes during the COVID-19 prevention and control and to unify the standards
of law enforcement. In comparison, the regulations in Beijing, Shanghai and Guangdong general-—
ly adhere to the principle of protecting the legitimate rights and interests of workers and
promoting the employers to resume work and production, encouraging both parties of employment
relationship to negotiate and stabilize labor relations, but there are still some differences

in the specific issues
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The payment of wages and overtime pay during the epidemic
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Overtime payment for extended spring festival holiday
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= IR IR INBE B A T, AR AT LUSE ZHEAMA,  ASRE ZHEAMAHT,
i3 AT 200% ¥ INPE L
According to the relevant regulations of the State Council, January 31, February 1 and
February 2, 2020 are the extended holidays for the China Spring Festival. All three
places have made it clear that employees who work overtime during the extended
holidays for the Spring Festival can be arranged with compensatory time off first.
Those who cannot be arranged with compensatory time off must be paid 200% of
overtime wages according to law.
AT DCE— 2 B 1 2 e R 3G A TR I 53 T, TR A TH SR I
TINFER, FEIIK 2 K (16 /N I TARRS A5, AT THRRE 75 N ST SE i
INPETHE; X F A i TARS S TP, AT SCRFmEst.
In Beijing, it has been further clarified that this regulation is only applicable to
employees working on a standard working hour system. For employees who work
overtime under the comprehensive working hours system, whether the delayed
overtime wage should be paid shall be calculated after deducting 2 days (16-hour)
working hours; However, overtime pay will not be supported for employees who
work overtime on an irregular basis.
JUIARHIX R 20 B 1A TSR S R AR A A B B A R AR
S AR E B I BRI IR
In Guangdong, it has further clarified the order of holidays when the extended Spring
Festival leave overlaps with maternity leave, such as maternity leave, medical
treatment period, annual leave during shutdown with pay, marriage and funeral leave,

etc.
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For details, please refer to Article 3 of Opinions of Shanghai, Articles 1 and 2 of
Answers of Guangdong, and Articles 6 and 7 of Answers of Beijing.
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Salary payment after the shutdown
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In response to problems such as wage payment after shutdown, there are provisions in
three places that employers should pay wages according to normal attendance within
one wage payment cycle during shutdown time, but there are also differences:
B DO TR PN B A5 A5 P e — A T B SRR, mT R el YA
A SIS TR TR T RED KT X E ;. AR — BN
(7, T ARIRAEDF B 52 R BOH S A2 05 2, e T4t 7 IR 8 55 3 10 5 L3 A
MET BT R T b, W CLIBEI) 265 4 %.

According to regulations in Shanghai, if the employer has exceeded a wage payment
cycle due to work stoppage, it can first be determined through democratic negotiation
between the employer and the employee congress, trade union or employee
representatives. If no agreement can be reached, employees who do not provide labor
shall be paid corresponding living expenses, and employees who provide normal labor
shall be paid no less than the minimum wage standard in Shanghai. For details, please
refer to Article 4 of Opinions of Shanghai
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In Guangdong, if the employer has exceeded one wage payment cycle due to work
stoppage and production stoppage, and the employees have not provided services,
then the employers are required to pay the living expenses at no less than 80% of the
local minimum wage standard. The employer may unilaterally terminate the labor
contract and pay economic compensation to the employee who provides labor and
requires negotiation of salary and treatment, if negotiation fails. For details, please

refer to Article 14 of Answers of Guangdong.
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In the Beijing, it has been made clear that, due to the epidemic situation, any
employer that stops production during the epidemic period, regardless of the situation
of the employers, will implement the provisions of Article 27 of the Regulations of
Beijing Municipality on Wage Payment, that is, if there is more than one wage
payment cycle, wages can be paid according to the newly agreed standards of both
parties, but not lower than the minimum wage standard of the city. If the employer
does not arrange employees to work, it shall pay the basic living expenses of the
employees according to not less than 70% of the minimum wage standard in this city.

For details, please refer to Article 10 and 12 of Answers of Beijing.

(=) R IEEE TECRIR I, ANResR At iE e 57 3h i 57 3h & B T8 5L
A5F il
For the wage payment for employees who are delayed in returning to work or not

returning to work due to the epidemic situation and cannot provide normal labor.

i DXL L TR R R U e AR AT R

There is no provision on this issue in the Opinions of Shanghai.

JARAIAE SR E PN BAL AT BL 22 HE D7 33 0 56 18 i e SE B S 8 2R MBS 31X
PSS R A% IR SCARBOIE B 57 2 IR B S 57 S . BRit
A, PR S RLE -

In both Guangdong and Beijing, employers are required to give priority to employees'
use of paid annual leave and other types of leave. In this case, employers should pay
labor remuneration according to relevant leave regulations or employees' normal

attendance. In addition, there are other provisions in both places:

JUARBEE, N AL AT LS5 A I Ta) T 58 SO AR SCLE 557 a8 Wi s b
HMEBI T IX ARG s LAk H VR T 50, SERRERETE R TE L
(R MRE) 56 5.
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According to regulations in Guangdong, employers can consult with employees
according to relevant regulations on wage payment during shutdown. In addition, the
detailed calculation method of the start and end dates of the shutdown in this case has
been clarified, which shows strong practical operability. For details, please refer to
Article 6 of Answers of Guangdong.

AEFCHUE M 7 VR X 70, ARSI N A SR XU AN REml 14 57 sl (A F5
RTIRARL B Bp—8, X T ARE LB (—BAEE—M D 1, HA
LR VAR Uy 1] 50 00 RO W 18] i W iz R i R S B S R SR G i
TARMERART B bR#E: RE T B, S5 TE ™ UE 1757 3034 SO T8t
fril . AERUEE R B WAL R IR 57803 . 22 AT TARE S5 R R D42 oK fE
I 35 5 8] ) (57 3 1) L R A B R R 1S DU 1R » PRI CAERTEER) o8
12 %

The regulations in Beijing make a more detailed distinction. In this case, if both
parties cannot reach an agreement on adjusting the labor remuneration (which shall
not be lower than the minimum wage), for those who have not returned to work for a
short period of time (generally not more than one month), the employer may
unilaterally deduct the non-fixed part of the wage and the welfare subsidy part, but the
same shall not be lower than the minimum wage standard in this city. For those who
have not returned to work for a long time, wages shall be paid to the employees
according to the regulations on work stoppage. In Beijing, special regulations have
been made on the wages and benefits of employees who have stayed in Hubei but
have not returned to Beijing, or who have failed to return to Beijing on business trips
due to epidemic prevention and control. For details, please refer to Article 12 of

Answers of Beijing.

(VU)X B e PR B e il 28 R R ORI ) BRI
N BN A E R a1 m = = 00 52 0 R) ) SO oA

Pay wages to patients, pathogen carriers (asymptomatic infected persons), suspected
patients and close contacts infected by COVID-19 during their isolation treatment or

medical observation period
i DX R I AR ) R AT R E

There is no provision on this issue in Shanghai.
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MER ), NN TE R SCAHIR] 57 S o BRUEIS TSN, T ARBE NS N
W I AR 8] T8 1 55 38 SO 57 shak . FEIL O - 5D 28 5 5%

In both Guangdong and Beijing, employers are not required to pay labor remuneration
during the period when employees are quarantined for treatment or medical
observation due to non-compliance with government epidemic prevention and control
regulations. In addition to this, in Guangdong, employers are required to pay their
employees remuneration according to their normal working hours. For details, please
refer to Article 5 of Answers of Guangdong.

EAERU T A . NN R 2 HE BB N A R IR A1, ] L5 1 ER 57
2 T A AR [ R R R 7 LA SAB A AN FR 73, (BN T AT e IR L ot bt
P CAERTRRERD) 26 10 2%

However, in Beijing, more detailed regulations have been made: any employer who
fails to arrange the above-mentioned personnel to work flexibly may unilaterally
deduct the non-fixed part of the employee's salary and the welfare subsidy, but shall
not be lower than the minimum wage standard in this city. For details, please refer to

Article 10 of Answers of Beijing.

(T R FEHT . LB SR A K E

Relevant regulations on post adjustment, salary reduction and salary payment delay
EERE, TN E R R 5 T IRTARMTRE
P B 77 20T 1 B B . IR SIS LR L Re AR, A5 TS SR IUA R — BUR
W, HAZEWATEE . DG 2SR, A AR 8 fidh . RAE 1%
€, B bR E RS, RN R ZEE R E AR, mEwS
AL — Bl —8. VR (R %6 %.

According to Shanghai regulations, employers can reach an agreement on issues such
as wage reduction, delayed payment of wages, rotation of posts, suspension of work,
etc. through democratic negotiation between the employer and the employee congress,
trade union or employee representatives in accordance with legal procedures. The
agreement is fair and reasonable and only applicable during the epidemic period, and
can be used as the basis for the review. According to the provisions of this article, the

employer only needs to go through a democratic negotiation process on the
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above-mentioned labor contract changes without reaching a consensus with every
employee. For details, please refer to Article 6 of Opinions of Shanghai.

JUARNIBRE , PN BT PR 32 e i 3 3 A 27 P R E 1 T, TS 5730
HUE, RBOREFM. R R, gk T RS AR E 573 &, X
T ARBEW R — 20, MINRNARYE 578 & FEE U5 B0+ — S FUE IR 57 30
), EFRETEE AT TR RS 513 %.

In Guangdong, it is stipulated that in case of serious difficulties in production and
operation caused by the epidemic situation, the employer can negotiate with the
employee and change the labor contract by means of salary adjustment, rotation of
posts, shortening working hours, suspension of work, etc. If both parties fail to reach
an agreement through consultation, the employer shall terminate the labor contract
according to Articles 40 and 41 of the Labor Contract Law, but shall pay economic
compensation to the employee. For details, please refer to Article 13 of Answers of
Guangdong.

ACHURLSE BR 22 U A — SRR 57 S A, TN AL 22 HE 57 B A2 X L FEER I 7
oy BN A IR E Y, RO NAREH B T8, RS R . T
W CIERRED) 259 %

In Beijing, it is stipulated that, in addition to reducing labor remuneration through
consensus, employers should arrange employees to work from home or work flexibly,
which should generally be regarded as normal attendance of employees, and
employers should pay normal attendance wages without any reduction in wages. For

details, please refer to Article 9 of Answers of Beijing

—. FENE AL, BRI

The conclusion and dissolution of labor contracts
(—) FFE&FRTAL

The conclusion of labor contracts
J ARG 5 X 88 B it PN B S A DR S R A R 2 I _E I 5 57 3 3 10 LB
BATBM 5T &, K SARE TSR A5 TRZER, LN
B el G RSER T B sh & MR . R O R/ EE) 54 %, i

2N 3. 4%,
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In Guangdong and Beijing, it is clear that employers cannot objectively conclude or
renew written labor contracts with their employees due to the epidemic situation.
There is no need to pay twice the salary difference of the unsigned labor contract.
Both parties recognize that the electronic labor contract concluded by both parties is
equivalent to the validity of the written labor contract. For details, please refer to
Article 4 of Answers of Guangdong, and Articles 3 and 4 of Answers of Beijing.
AR, b DX e 15 8] 55 30 & [ 1T S HAR DT TS AT el A SE , N2 5E #2 1
PN AL 5 55 33 S I I TR0 55 2l ok 22 LI 1e), $E L CIERUs) 26 2
o PN R oV BOR S 25 28 07 ANSE I 15 2% H IR, NS S 5533
AL RIE U], PR CIERUREE) 28 5 5%

Additionally, in Beijing, there are special provisions on other aspects of the
conclusion of labor contracts during the epidemic. For example, it is agreed to
determine the establishment time of labor relations according to the actual
employment time between the employers and the employees, see Article 2 of Answers
of Beijing for details. Where flexible inspection methods cannot be adopted to realize
the purpose of probation assessment during the epidemic period, the employer and the
employee may postpone the probation period through negotiation, see Article 5 of

Answers of Beijing for details.

(=) FFahE R

Dissolution of labor contracts
BEXT N BAL SRS R R SIS R AT T8 . RUIEGI AN 2 RE, 4t &%
ARSCATBARGRANAT e PN B0 R PRI B 57 803 DL B SR AR R 57 3 A (R
HATETAMESN, BT, =ZH— B3R TR W (R 55
F TRMED) 125 CIERURE) 28 18 5%
For those employers who fail to pay their wages in full and on time due to the
epidemic situation and fail to pay social insurance according to law, upon
examination, the failure to pay or not to pay is not really due to the subjective reasons
of the employer, and the employee requests to terminate the labor contract and pay
economic compensation for this point, they are generally not supported in three cities.
For details, please refer to Article 5 of Opinions of Shanghai, Articles 12 of Answers
of Guangdong, and Articles 18 of Answers of Beijing.

17



BEAh, B ORI N B B 57 50 2 DA S A S D i, SRR BR 57 3 & TR 1Y
U AL R T REIE I AN AR T SRR A Sy, RRETTER R, A
HIRGH IR TG I (R 585 %.
In addition, any employer or employee in Shanghai who requests to terminate the
labor contract on the grounds of being affected by the epidemic situation is advised to
handle it prudently, resolve conflicts and disputes through reconciliation and
mediation as far as possible to stabilize the labor relationship, and it is not
recommended to easily decide to terminate the labor contract. For details, please refer
to Article 5 of Opinions of Shanghai.
AR X RN AN 2SN B AN 57 B0 2 R S 1) 23 Ja) mT DA R 57 3l 5 1R LA B 2
T S ARG AME SIS T -
In Guangdong, the situations in which employers and employees can terminate their
labor contracts and whether employees need to be paid economic compensation
during the epidemic are also listed in detail:
UN55 3 T 1 24 B b R 26 A HE R 1 By % R AT 55 1O N SR R AR AR B B
EESER AR Ia) L o K ASIE P Vot S5 5 R I B P OISR I 22 AR 55 IR
1 P L DX AH R AR AR X A L 22 i SROBURT % 15 B 454 T 1 4
BT BRI B A WRE, RO N AR B T B R 5T B
ot N AL R R LS T, NS ] AR BR 57 3 & [R)JE /5 SCAT 2 B b
S VEWL CT7RMRED) R 8. 94 11 5%
Where an employee refuses to accept the request of an employer who is responsible
for the prevention and control of the epidemic without justifiable reasons, requiring
the employee to return to work in advance or reasonably extend the working hours of
the employee, carrying epidemic prevention materials and other travel tasks closely
related to the prevention and control of the epidemic, working in areas where the
original epidemic is serious but has been identified as low-risk areas, traveling on
business, refusing treatment, medical observation, medical examination and isolation
in violation of government epidemic prevention and control measures, affecting the
production and operation of the employer, or seriously violating labor discipline and
employer's rules and regulations, the employer may terminate the labor contract
without paying economic compensation. For details, please refer to Article8, 9 and 11

of Answers of Guangdong.
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If the employer has difficulty in operating and cannot reach an agreement with the
employee on the change of the labor contract, and the suspension of work for more
than one wage payment cycle and cannot reach an agreement on salary adjustment,
the employee infected with the disease cannot perform the original job or the new job
arranged by the employer after the treatment is completed, the employer terminates
the labor contract. Where the employer refuses the employee's reasonable request to
return to work and the employee rescinds the labor contract, the employer shall pay
financial compensation. For details, please refer to Article 7, 13, 14 and 17 of
Answers of Guangdong.

AEFH X HI2E T 57 5 U NS R SE LR 3 A dh . Jo Ik B phda gk g . Bali
TitH AR & B 2RO, SRR BR 57 3 & [ G/ S AT 2 F AR 4
VEOL CIERUMREE) 25 19, 20, 21 %.

In the Beijing, it is also listed that employers do not need to pay economic
compensation to terminate their labor contracts if employees refuse to return to work
without proper reasons, conceal their illness or do not cooperate with epidemic
prevention arrangements. For details, please refer to Article "9, 20 and 21 of Answers

of Beijing.

= HEHTIrH

Sharing employment

=3 1] R R RE B BN, BRI 1 5T s R S A AR AE ST Bk
By JRNAT =75 Z BB P 5 22 18] ) AR 52 0 T RBUR OS5 Il -t AT 205E , {E
ACHTHBIX B [T 5 1 HERR A& SRR N AL BAR SRR 2052 B3 I (E
BRI B8k (TARME) 18 5. CILRUME) 28 22 5%.

The regulations of the three cities on this issue have obvious commonness, all of
which make it clear that employees still have labor relations with the employer. It is

also recognized that the three parties or the two parties can make an agreement on the
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rights and obligations of sharing employment, but in Beijing, it is invalid that the
agreement excluding the employer from assuming its main responsibility. For details,
please refer to Article 8 of Opinions of Shanghai, Articles 18 of Answers of
Guangdong, and Articles 22 of Answers of Beijing.
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The Legal Responsibility of Employer’ s Unilateral Termination of Offer Letter
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HH AR, 20 LAl m BES N 505 sk FaE A (Offer Letter) Ja, fEXUT%E
IR S G AT, T Aos R O E A RS HIZ N 51, AT 575 gk Bk S RTS8 50 (R 155 100 o
TR 1 =3 I A8 R A b 15 B ZUPR 707 Al BT iR ok i P 38 0 5 B AR HH B RR VR AR ST AR ?
AR SRR S mNE A Ak e R BL A
In daily work, the situation that employer, after issuing an Offer Letter and before
signing the formal labor contract between the two parties, decides not to employ the
employee for various reasons and thus unilaterally terminating the Offer Letter often
occurs. Then is the Offer Letter binding on the employer? What kind of legal
responsibility does the employer need to undertake to unilaterally terminate the Offer
Letter? This article will analyze the above problems in combination with laws,

regulations and judicial precedents.
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