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Labor Law News
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Close Look at New Labor Regulations
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New Regulation: Jiangxi Provincial Higher People's Court, Jiangxi Province Human
Resourc-es and Social Security Department's Answers to Several Issues Concerning
Handling Labor Dispute Cases
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Case Study: Identification and Liability of the Employer’s Failure to Complete the Dismissal

Procedures
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Analysis of open-ended employment contract
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Abstract: Recently, Premier Li Keqiang pointed out in his government work
report at the third session of the National People's Congress that the tax reduction and
fee reduction policies that expired before June, including exemption from pension,
unemployment and industrial injury insurance for small enterprises and medium-sized
and micro-enterprises and reduction of value-added tax for small-scale taxpayers, will
be extended until the end of this year.
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Abstract: Recently, the Ministry of Transport of the People's Republic of China
has published Opinions on Protecting Migrant Workers' Wages in the Field of
Construction by Highway and Waterway (hereinafter referred to as Opinions) to
ensure that migrant workers' wages are paid in full and on time. Among them, the
Opinions require strict contract management. The construction general contractor or
sub-contractor shall stipulate the wage payment standard, payment time and payment
method in the contract signed with the migrant workers employed. In principle, we
must insist on signing the contract before entering the site. Any person who fails to
sign the contract as required and register with his/her real name shall not enter the
construction site. The construction general contractor, the employing unit and the
migrant workers themselves shall keep an original contract. The temporary workers or
migrant workers employed on a short-term basis can appropriately simplify the



contents of the contract according to law.
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Abstract: Long-term care insurance aims to provide basic living care and daily
care for the long-term disabled elderly. It is regarded as the "sixth insurance" in
addition to the five social insurances of old age, medical care, work injury,
unemployment and childbirth. National Healthcare Security Administration of The
People's Republic of China recently issued Guiding Opinions on Expanding the Pilot
of Long-term Care Insurance System (Draft for Comments) on its official website ,
giving opinions on key issues such as funding, treatment and management of the pilot
of long-term care, and deciding to expand the pilot of long-term care system while
openly soliciting opinions from the whole society.
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Abstract: Recently, All-China Federation of Trade Unions, Ministry of Human
Resources and Social Security of the People's Republic of China, CHINA
ENTERPRISE CONFEDERATION /China Entrepreneurs Association and All-China
Federation of Industry and Commerce jointly issued the Notice on Further Collective
Consultation to Address the Impact of Epidemic Situation (hereinafter referred to as
the Notice), requiring all three parties coordinating labor relations at all levels to
thoroughly implement General Secretary Xi Jinping's important directive on overall
promotion of prevention and control of the COVID-19 and economic and social
development, actively address to the impact of the epidemic, play the role of
collective consultation and coordination of labor relations, strive to protect the rights
and interests of laborers, and assist the development of enterprises and safeguard “the
six guarantees”.
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Abstract: Recently, according to the latest report in 4th edition of the COVID-19
Epidemic and Global Employment Monitoring Report released by International
Labour Organization (ILO), COVID-19 epidemic has hit young people "harder and
faster than any other group." Since the outbreak of the epidemic, more than one-fifth
of young people have stopped working. Even among the young people who have not
been laid off, their working hours have decreased by 23%, with women being affected
more than men.
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Abstract: Recently, Guiding Opinions on Optimizing New Business Forms to
Provide Flexible Labor Relations Service was released in Shenyang City with the aim
to safeguard the legitimate rights and interests of employees in new business forms.
Among them, it is proposed that employees in new formats such as express delivery
industry can establish labor relations with other employers without affecting the work
of the original employer.
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Abstract: Recently, an appeal case of a private loan dispute was heard in the
Shanghai Higher People's Court. In this case, the appellant objected to the amount of
principal and interest of the loan but did not submit evidence during the evidence
exchange before the first trial. The appellant appealed after the first trial judgment and
submitted several pieces of evidence before the second trial. The Shanghai Higher
People's Court partially revised the judgment of the first trial based on the above
evidence, and made a fine of CNY 300,000 for the appellant's late evidence.
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Abstract: Recently, the Beijing Municipal Health Insurance Bureau and the
Municipal Finance Bureau jointly issued the Notice on Further Strengthening Medical
Insurance for Serious Illness of Urban Employees (J.Y.B.F.[2020] No.20) to establish
a long-term mechanism for medical insurance for serious illness of urban employers.
Employees suffering from serious illness can be "reimbursed for the second time" in
case of high medical expenses, and employers and individuals do not pay the fees,
thus reducing the burden of high medical expenses on employees suffering from
serious illness. This regulation was implemented since January 1, 2020.
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Regulation: Jiangxi Provincial Higher People's Court, Jiangxi Province Human Resources and Social
Security Department ‘s Answers to Several Issues Concerning Handling Labor Dispute Cases
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Published by Jiangxi Provincial Higher People's Court, Jiangxi Province Human Resources and Social
Security Department
KfiHW: 2020fE59H
Date of publication: May 9 2020

EfTHDI: 2020fE5H9H

Date of implementation: May 9 2020
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Abstract: Recently, Answers to Some Questions on Handling Labor Dispute Cases (Trial) (herein—
after referred to as Answers) was jointly issued by Jiangxi Provincial Higher People's Court,
Jiangxi Province Human Resources and Social Security Department. The Answers focuses on the
difficulties and hot issues in the adjudications and handling of cases, and summarized 37
solutions to the problems, involving the identification of labor relations, the conclusion,
performance, dissolution, termination of labor contracts, labor remuneration, social insurance

benefits, the convergence of arbitration and trial, etc.
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I The confirmation of labor relations
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1. Regarding the question of whether a labor relationship is established between the
network platform operator and the relevant employees, the Answers adopts the
comprehensive review method of "contract+personality dependency+element type" to
make detailed provisions. For details, please refer to Article 1 of the Answers
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2. Regarding the question of whether there is labor relation between full-time students
and employers, the Answers does not make a general statement, and also stipulates
that a comprehensive examination method of "employment purpose+element type"
shall be adopted. For details, please refer to Article 2 of the Answers

. S E RIS AT

II The conclusion and performance of labor contracts

1. (%) WIRARLE BI%5 57 3h & R R 57 a8 AME K L5, (BAE573h&
FIR 7 sh# r ARk R TR ER (ED) 5 4 %

1. The Answers clearly stipulates that any employee who signs a labor contract
backwards shall not claim twice the salary, and any employee who later signs labor
contract may claim twice the salary. For details, please refer to Article 4 of the
Answers

2. (%) MUERZaE S AN RAIN S5 R RS RIE S,
PR RIR X 7072 75 Jg T 55 2h 4 WG s - I AR IR D 3 300, & 55 sh - BEEH
[z, WETEEREREE. I (gD 59 %.

2. The Answers stipulates that disputes arising from employees' occupation and use of
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the employer's financial resources shall be classified as labor disputes according to the
reasons for occupation and use: disputes arising from work shall be classified as labor
disputes. On the contrary, it belongs to the category of ordinary civil cases. For details,
please refer to Article 9 of the Answers

3. (RED) BIWR AN AL BT b R AT A SR A AR IR XU 2 B
HE S BAE, TRAEEERNHE, K E LK 5 EKAHAZEAK,

R R ABA B AEESE.

3. The Answers clearly states that an employer's unilateral job transfer is legal only if
it meets certain conditions: if both parties have an agreement or the rules and
regulations have provisions, and it comes from the needs of production and operation,
the salary level after the job transfer is not much different from that of the original
post, then the adjusted post is not deemed to be discriminatory or insulting.

FiAk, KR ROE R T DUE W N BRARE R 55 3 BT 6 JA A E A
F R AR B N 57 3 A REREAE M BEAT B 07 1 B, T8 ™ DRAE T b 5 L 57K-7 5 5
RIALAR

In addition, it can also be seen from the wording of the Answers that if the employer
unilaterally adjusts the post due to the employee's inability to perform the original job
or the employee's incompetence after the medical treatment period expires, there is no
need to ensure that the salary level after the adjustment is equivalent to the original
post.

PR (D) 28 16 5.

For details, please refer to Article 16 of the Answers

= TR

IIT Labour reward

Lo () WIRA 7 A% LBt TSR B0t B 3 SR T8, (B RE AN ER
INFET S ARXE R 03 [ € AT AR AR RIS R CRE) 2 11 5%

1. The Answers specifies that the calculation base of double salary is the actual salary
of the corresponding month, but stipulates that overtime salary, non-corresponding
month's fixed income and welfare, etc. shall be deducted. For details, please refer to

Article 11 of the Answers
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2. (W) B T OINBE B A AR B A E britE: HAEMNLIE, TLAER
AW TARR B T E i E A, SRR TR IR W (EED) %6 12
%

2. The Answers clearly defines the criteria for determining the calculation base of
overtime pay: if there is an agreement, it shall be subject to the agreement, while if
there is no agreement, it shall be based on the salary of normal working hours. The
local minimum salary is taken as the guarantee. For details, please refer to Article 12
of the Answers

3. COWE) BIWh 7 TOTRA TS TR BN M Tt beite, EDRR AR+ A H I
FEIA IR, fHERINPE LR, PRI (R G 13 2%

3. The Answers clearly defines the salary standard for employees with work-related
injuries during the period of work stoppage and salary retention, i.e. the average
monthly salary for the 12 months before the work-related injuries, excluding overtime
pays. For details, please refer to Article 13 of the Answers

. 555l & R R AN 25 1R 5 T

IV Dissolution and termination of labor contract

1. (D) FI8 T 558 & A BEAR SR JEAT B BT I, 5 L 2R il O AR 1 42
FAMFE, VR RED) 2818 %.

1. The Answers lists the specific circumstances under which the labor contract cannot
be continuously performed, which is basically the same as that of the Shandong High
Court. See Article 18 of the Answers for details.

Ty AR ORE A T T

V Social insurance benefits

1. (D) AT sebrsy sh B IRE N TR T N sl iR Bt 7 A BT AT 0 A%
RbERR@ e, FEN ORE) 26 23 %.

1. The Answers provides effective and feasible ways of work-related injury protection
relief for the casualties who have paid actual labor in illegal employers. See Article 23
of the Answers for details.

7N AR RO

V1 Limitation of arbitration
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Lo (D) BUE TIINST 3R R VRRIMP R 24, PR () 2 24 5%
1.The Answers stipulate the time limit for arbitration of actions to confirm labor
relations. See Article 24 of the Answers for details.

2. (D) ME T 5l BRIREMRBAME T MIER (P N RIEME T
NP VORI EGED 5 B 5 — S E RPN R, IF 0 G DL 1 A e
RS R FEWL (AR 28 25 2%

2. The Answers stipulate that employees claim that the arbitration time limit stipulated
in the first paragraph of Article 27 of the Labor Dispute Mediation and Arbitration
Law of the People's Republic of China shall apply to compensation salary for unused
annual leave, and the starting point of the arbitration time limit shall be determined

according to the circumstances. For details, please refer to Article 25 of the Answers

B LR S Al, R IEXS i it YR AT PRI AR B, b
T A SN DA RO A e P R SR A TR RS R SR A AR T A B L ik
B B E A BRI AR DA 8 S AR P R R R ) 1 BRI SE , PR CREER) 28 27
28. 29. 32 FH.

In addition to the above highlights, the Answers also makes specific provisions on
procedural convergence issues such as the defense of arbitration limitation, the
treatment of indivisibility of claims, the principle for comprehensive review of the
contents of arbitration awards, and the treatment of evidence not provided in
arbitration but provided in litigation, as well as the determination of the effectiveness
of admission in the arbitration stage. For details, please refer to Articles 27, 28, 29

and 32 of the Answers.
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51 : BHHMERIMMRIKLEL LR, AFELERRHELLFNEENIER, FAEMEMTRFREEZFE (KKH
v “BIFE” ) , & (FHERE) MEMAARMEENS. AW, £XEkd, EEHHERBALMNERIN
HFRGNERBRNEENE, BREEFRNFENGFESRIN, BMAREENZENMERTFEMNER. EHEET, R
TrAgeSRE RS PREIFIR, EXRBARMBITHEXEENS, HBERIMNMK. K, AABRMLBESUR
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RERRESREARTAN X F5? IR NIRIR T F4, AARM NN HABRFRKBEESRER? T EERE, £H5EET
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iR AN AREBXTIR TF LB KB L IRIEA R AUEMRIIANIR, HEET AEE AL EIZE) @A B E
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Abstract: Upon termination or expiration of employment contract, it is the employer’ s statutory obli-
gation prescribed by the Labor Contract Law to issue a certificate of cancellation or termination of
the labor contract and conduct the procedures for the transfer of the employee's file and social insur—
ance account (collectively referred to as the “Dismissal Procedures” in practice). However, it is
often the case that the employer fails to handle or complete the Dismissal Procedures timely and prop—
erly due to certain disputes with the employee over issues including the legitimacy of the termination
of the employment contract, the settlement of resignation, etc. Under such circumstances, the employee
may file a separate labor arbitration or litigation, requiring the employer to perform relevant legal
obligations and compensate for the losses. Usually, the employer will defend on the grounds that the
employee has not received the dismissal materials voluntarily, the hand over procedures have not been
completed by the employee, or the two parties are still in the process of arbitration or litigation due
to the employee's claim to reinstate the employment relationship. Can these reasons above constitute
rational defenses and be supported by the court? And what kind of compensation liability should the
employer assume for the failure to complete the Dismissal Procedures in time? With regard to the above
questions, the author collected some representative cases in Shanghai area, and summarized typical
views of the Court regarding identification and liability of the employer’ s failure to complete the
Dismissal Procedures in Shanghai judicial practice. The author hopes to offer some clear understandings
of issues regarding Dismissal Procedures by this article. This article may offer references in dealing

with this issue, thereby avoiding unnecessary legal risks in the subsequent practical operation
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