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Close Look at New Labor Regulations
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New Regulation: Interpretation of the Supreme People's Court on the Application of Laws
in the Trial of Labor Dispute Cases (I)
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New Regulation: Comparison table of the new and old judicial interpretations of the
Supreme People's Court on issues concerning the application of law in the trial of labor
dispute cases
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New Regulation: Comparison table of the interpretation and amendment of the Supreme
People's Court on issues concerning the application of the Trade Union Law of the People's
Republic of China in civil trials

A ey
B R
Hot Issues
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Case Study: Disputes and application of extension of medical treatment for special diseas-
es in Shanghai

-"'-,-t,\\ 24

TEIR

Professor Dong By-Talk
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Legislation Analysis on Liquidated Damages of Labor Contract

1






. BENEZEAT S S ROE M AR R R AT

K T E A 2 A

P H, fem NRIEBEAAT B St B2 0 . 4T 58 I m) VR AR RE TS AN
TR R AT 2

Abstract: The Supreme People's Court recently held a press conference on the
implementation of the Civil Code, the comprehensive completion of judicial
interpretation and the first batch of judicial interpretation.
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Abstract: The Ministry of Human Resources and Social Security of the People's
Republic of China recently issued the Regulations on the Administration of Online
Recruitment Services (hereinafter referred to as the Regulations), which will take
effect on March 1, 2021. According to the Regulations, the online recruitment
information provided by the employer to the human resources service organization
shall not contain discriminatory contents in terms of nationality, race, gender,
religious belief, etc.
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Abstract: Li Keqiang recently presided over the Executive Meeting of the State
Council to deploy measures to promote the quality and steady development of life
insurance. The Meeting pointed out that we should support the development of more
insurance products for serious diseases and encourage insurance companies to bring
reasonable medical expenses outside the medical insurance catalogue into the scope
of protection. Encourage insurance companies to provide services such as aged care
and old-age community. Encourage the insurance industry to participate in the
long-term care insurance pilot.
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Abstract: Recently, 2020 China Labor Market Development Report (hereinafter
referred to as Report) was released, which is the 10th report continuously released by
the Labor Market Research Center of Beijing Normal University since 2011. The
Report focuses on the theme of "the spatial evolution of the labor market under the
background of building a new development pattern", summarizes the main
characteristics of the spatial evolution of China's labor market, such as the gradual
obvious polarization of the labor market and the difference between the north and the
south, and puts forward policy suggestions.
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Abstract: Recently, Human Resources and Social Securities of Guangdong
Province and Guangdong Province Public Security Department jointly issued the
Measures of Guangdong Province for Investigating and Dealing with Infringement of
Social Insurance Funds (hereinafter referred to as Measures). The Measures clarify
that eight situations are dealt with according to fraudulent insurance, and if there is a
situation, it will be transferred to the public security organs according to regulations.
The first one is to “use fictional labor relations, provide false certification materials,
expert opinions, etc. to fictionalize social insurance conditions and defraud social
insurance benefits;" At the same time, the "Measures" included the insurance
behavior of fictitious labor relations into the scope of investigation and punishment.
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Abstract: Jiangsu Province Human Resources and Social Securities Department,
Department of Finance of Jiangsu Province, Jiangsu Education Department and
Jiangsu Provincial Tax Service, State Taxation Administration jointly issued the
Measures for Employees and Interns Over the Legal Retirement Age to Participate in
Work-related Injury Insurance in Jiangsu Province (hereinafter referred to as the
Measures). From February 1, 2021, eligible employees and interns over the legal
retirement age will be able to participate in work-related injury insurance.
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Abstract: Recently, Shanxi Provincial Tax Service , State Taxation
Administration issued the Announcement on the Collection of Personal Income Tax in
subsidy income for Personal Communications, which will take effect on January 1,
2020. The Announcement clarifies that the communication subsidy income obtained
by individuals due to the reform of the communication system, which does not exceed
CNY 500 every month, can be deducted as official expenses. The excess is
incorporated into the current month's salary, and personal income tax is levied
according to the income items of "wages and salaries"



I\ AR B R AT 2w e 57 A KR SR A

KU AL HERE M

Mg aH, JEst—E AT PRI A S EE N 5 R IR
FICIARES” i ReAi 2, Sk i B 2 w8 o7 sl 4 islCR A I R AR S DL
FRAT KSR 541

Abstract: Beijing Intermediate People's Court No. 1 held a press conference on
"Balancing and Protecting the Rights and Interests of Companies and Executives to
Build a Win-Win Employment Environment for Labor and Capital", introducing the
specific situation of labor dispute cases involving company executives in recent years,
and publishing ten typical cases.
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Abstract: On December 29, 2020, the Supreme People's Court decided to abolish the
Interpretation of Several Issues Concerning the Application of Laws in the Trial
of Labor Dispute Cases (hereinafter referred to as the "Old Interpretation”) from
the implementation date of the Civil Code of the People’ s Republic of China on
January 1, 2021. (I-1V), and issued the Interpretation of the Supreme People's
Court on the Application of Laws in the Trial of Labor Dispute Cases (l) (herein—

after referred to as the Interpretation |)", on January 1, 2021.
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= OFRE () ) Bk (RGEIL) 51957 a4l A w B R AR 3R

Interpretation I clearly lists the Civil Code as the basis for the trial of labor
dispute cases

(ke () ) R ER (RIEID) F10ye B 57 30 - SURIE 2R — L. 5730
FEHRZETHERRR, —HEEERRIAA ZHT, 7aEeE ER A
NI — DN SLHERET], A H O T — AR R RN Jhar
HIAA 2, JCHGRAE 4 N KR 57 A N 5 I i E - ERVE R T T 2
— 5, FEHRR S ECE S 55 ST it SRR AR R T R AT AT, CARREC—D)
X R B S R 55 EE S RIE R RIMBEL S8 .

At the beginning of Interpretation I, the Civil Code is listed as the first basis for
the trial of labor disputes. The relationship between Labor Law and Civil Code has
always been a hot issue in the field of law. Previously, the mainstream view of labor
law scholars was that labor law is an independent legal department with its own
independent system which is different from the general adjustment objects,
adjustment principles, especially after the National People's Congress incorporated
Labor Law into social law and made social law one of the seven legal departments, it
seems that a consensus has been basically reached among scholars or practicers. It can
be predicted that the practice of Interpretation I will once again trigger a heated

debate on the relationship between Labor Law and Civil Code.

o OER O ) XTIRMERE () & (WD) NEBT TG, EAKRM

Interpretation I compiles the contents of the old Interpretation I to IV, and
basically does not modify them
(Rt (—) ) BEAE TIHMARE (=, D BIflE, BE T IHFRFE (—).
(2D BRI RE, B3 TR BB () 28 =2 MERE () 56—, .
Juv By I P ERRE O NIRRT B ITE BN 2K

Interpretation I completely contains the provisions of old Interpretation III and
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IV, and integrates most of the provisions of old Interpretation II and III, but does not
retain the Article 3 in the old Interpretation I and the Articles 1, 2, 9, 10, 12 and 13 in
the original Interpretation II, these Articles have been modified by the Mediation and
Arbitration Law.

TR (R (—) ) Bk EH =%

See Articles 1 to 53 of Interpretation I for details.

= OFRE () ) TR T IHARRE () BN AR
Interpretation I copied the provisions of the Paragraph 1 of Article 16 of the old
Interpretation I

IHAERE (—) GEF (2001) 14 ) SBHNKEE—FME: “Siaha i
Wija, 57 e R R AR, TR N SRR s 7 W, AL XU R B
JRSFA RS IBAT I B B [F . — TR ZIESF IR, NRIEFRN S5 HF. 7 %
FAR T A F AT A ARG 57 3 & R G F 807 2% 1557 5 50 R AL
A

Paragraph 1 of Article 16 of the old Interpretation I (F.S [2001] No.14) stipulates:
"After the expiration of the labor contract, the laborer still works in the original
employer, and if the original employer does not raise any objection, it shall be deemed
that both parties agree to continue to perform the labor contract under the original
conditions. If one party proposes to terminate labor relations, the people's court shall
support it. " This clause gives both parties the right to terminate the labor relationship
unilaterally without renewing the written labor contract.

18 2008 5 (AN RNE) MEAT, HERPYA+DUKUI O BAL ] DL B 57
NEFRINEERE, HhIFREE IR () B HAFIENLILEE. (57
B FRESERZE B 25 1056 SNSRI RIUE 1 2 HOERSET 510 55 2h & [F) 1
N, NBALE R FP 26 A T A BT &R 57 3R R IBOM . R, 22 Ja i) ik
e, AR PR R 2235 57 3N & [ TE B SL 5T 3 R R AN, AR ZHON X A
EETTEH G7aha AR M (7 sl R SER A0 BIRE, mASfid A H A#
B () BN KB RAUE .

However, with the implementation of the Labor Contract Law in 2008, the
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statutory circumstances under which the employer may terminate the labor contract
are specified in Article 44, which does not include the termination circumstances
stipulated in Article 16 of the old Interpretation 1. Articles 5 and 6 of the Regulations
on the Implementation of the Labor Contract Law also stipulate the conditions under
which the employer has the right to unilaterally terminate the labor relationship
without signing a written labor contract from the date of employment. Therefore, in
the subsequent judicial practice, when dealing with the dispute that the labor contract
has not been renewed after the expiration of the term, the judicial departments in most
regions apply the provisions of the Labor Contract Law and the Regulations on the
Implementation of the Labor Contract Law, and the relevant provisions of Article 16
of the old Interpretation I will be no longer applied.

B R () ) F=HDUSS 3 CEFCRA T IR (—) 5
TANFBEARIE, UHS GishaRE) « (GishaRNESE&E) P_bAz
AR k. ATRATIOL, R (—) ) X — Mkt ol iz gt . JA TR
H DA 8 s e 2 10 DA S AT e dE A7 3k — 20 A fE

However, this time, the Paragraph 1 of Article 34 of Interpretation I has
re-adopted the provisions of Paragraph 1 of Article 16 of the old Interpretation, which
seems to be contrary to the Labor Contract Law and the Regulations on the
Implementation of the Labor Contract Law. It can be predicted that the practice of
Interpretation I will also cause heated debate. We will wait and see whether and how
the Supreme Court will further explain this.

TEWL R (—) ) S =1D0%.

See Article 34 of Interpretation I for details.

P«

Annex

1o (e NRILATE 57 30 & LD

Labor Contract Law of the People's Republic of China

HWUHM% A NAERZ W, FahaR%IE:
Article 44: The labor contract shall be terminated under any of the following

circumstances:
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(—)57 s & [ ¥];  The labor contract expires;

() NE TR IRIE 2 B TR 2R A7 I8 The labor begin to enjoy basic
old-age insurance benefits according to law;

(Z)5SNFHICLS, BE W N RIER B AL T 80E B 45 B2 1 ; The laborer dies,
or is declared dead or missing by the people's court;

(VA N BT B AR VR B 5 87 10 ; The employer is declared bankrupt according
to law;

(O N AL A E MR D350 . B B TN B2 R 2 i A A
[¥]; The employer is revoked its business license by the law enforcement department,
ordered to close or cancel or the employer decides to dissolve in advance;

ON)IEE . ATEGER € ) HAh 152 . Other circumstances stipulated by laws

and administrative regulations.

2. (G7ahE AR SE i 545 )
Regulations on the Implementation of the Labor Contract Law
Wik  HHIZHENHAA, 2 NS mEmE, 558EAS5H

NBAAT LA 57 3 & R, NN 2 P B R 57 s E 1B 573 R &R, Ll
1] 55 B3 ST A BR AR 5 (B N2 R 171 57 B0 SO LS AR I 18] (57 SR

V. Within one month from the date of employment, if the laborer fails to
conclude a written labor contract with the employer after written notice from the
employer, the employer shall notify the laborer in writing to terminate the labor
relationship without paying economic compensation to the laborer, but shall pay the
laborer the labor remuneration corresponding to his/her actual working hours
according to law..

Nk MANBRALE M IZ Bl — AN SR 557808 1T
T 57 3 R Y B4R I8 55 3 & [RVE 28 )\ 2 WURIE 71 57 3 B H SR PR G
T, IS5 s EAMT i 55 sh & s 57 3hE A 5 NI S AT 55 3 & R,
PN AL 4 45 T 38 R0 57 3h 8 25 1R 57 3k &, FFARIR D7 3 & RE S5 DY B2k I RE
E ST A GEAME .
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VI. Where the employer fails to conclude a written labor contract with the
laborer for more than one month but less than one year from the date of employment,
it shall pay twice the monthly salary to the laborer in accordance with the provisions
of Article 82 of the Labor Contract Law and supplement the written labor contract
with the laborer; If the laborer does not conclude a written labor contract with the
employer, the employer shall notify the laborer in writing to terminate the labor
relationship and pay economic compensation in accordance with Article 47 of the
Labor Contract Law.

R RILE (19 PN AR 1) 577 303 5 ) SO 7% B (X2 B ] D F 222 H ke
W HRRE, AR AT S 55 3h & FRET— H

In the provisions of the preceding paragraph, the starting time for the employer
to pay twice the monthly salary to the laborer is the day after the expiration of one
month from the date of employment, and the deadline is the day before the written

labor contract is supplemented.
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[ 55 ZE D (A N RN 57 30 5 [RIVE D € o e N R AN [E 57 3 4 BOR A i)
(A NIRRT E RS RAED) SIS, 456w AISCE,  HlE AR

Bk m A SN B RN T AN S, J&T 5780538 HHEAAR
57 BN BN U e, SR VFIAN, NRIVEBEN T 52 3.

(—) F7ahE 5 NBALAEJEAT 55 2 & R AR R ZE A S

(=) FFahFE SR NBALZ AEA LA S s &, (HOTERIT sk R
RS

(=) 7B 5ERNBLR T3k R 2T O MBREcE &k, DU S ST
fif R B &L 5T B R RABTAME G K AE A %5

(W) 55303 5N E 1B 578 R R 5, TR A BAL IR H R
Wmish & e e, ke, T, WP ELENUS, B8 BB EE A
FHR R RERAFERE TR ENNUYS;

(1) 578038 I NS R O IpBEAE e ORI T4, HAt RIS 2 IR A
REFNN P B TCE R A S RIS AT IE N, BRI AL B R R A 1 21 25 5

(FOTEEIRINE, SRS I & k5% KRB RIE R IR E &
Byr ¥ O DRRS Al A e fh i 2 R B A5 8 1T A 2 20 2y 5

(B FFahE Oy L5 BOlm, 38R ARIR S T T pRfr i s A
IDECESR

O\ FF 8 FHWAE 57 8 & R )\ T UE , BRI S SO A s 22
e RAERNS)

L PRk B FEREAT e R A 21 S5

B2k NG A E T o7 g
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() F7ahE i KA & RIS 22 TP WU R 2 TR IS & A 2

(=) 77ah#E 5 N BALIAAE 5 ) B o = AR K AT B e Lk 5

(=) F7EE N 57 BRE T %5 58 2 T o AU Bk S 48 5 S5 1 s ML 12 W
S E & R KBV 2 W 5 5 250 1) 572 1 5
(VD FKEEBHE AN NS KBRS N A 182125 5
() MELIE 5T, FREZ A2
() RIRBAE P 52 JENZE KIS
5 =2 57 R A N B i fE M B 57 3 & [ B AT ML 2 )2 N IRGVE
£,

e

N

At

TG BT, NP e i 2 R N A BB A

FESAMER, KIFEEIE.

VUS55 2 5 RN B AR ST 3 U R U R [R—#ek, 1a [)— A R
BB R, A RIEBE R 2 = B, X7 B9 N HOY RS MR, X007 B F
R, NRIEBRN S — IR, fERAd RS, — 7S AR, AR
e R AR 5 —J7 S ARG UR VAT SR AR S o B, X7 24 Nl [R) — e o
Sl A R AL BN BRIEBE RS VRV, J5 32 B0 N ROIERE B4 R RS I% 45 Y 2 3L )
PNEES

55 T2k 55 BN B AU UCE UM IS 97 3 P R A A T 52 8, HHA
FERIFR I, NERIEBHZ I LU 620 7] A2 -

(—) W B NZTT BB RO E R, B 5 R
N A B RE R 57 3l AU S LA B AR 3

(=) HEINZTT AP ENIAT E R, 25 H 2 HE i
B, JERE B R A I R1% 57 3 F WAL s 57 3 P R L 5 AN 52 2,
HH N LTS SRR ISR RA R, NRIVEBEN T 32 2.

SN AN AT MU DU N I AN R T 55 sh - 8O0 e, AR
AT 2B TR e BEIE AL S AAKIETREIFA R, NRIER
22473 16 UL F BAAC 2 -

() BT IR, B2,

(=) BAE TSN, BT NREREE AR, N2
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55 )\ 2K 55 BN B HH LR Dy 21 L J s DR i Uk EEOBT R H ek, 93 AR
WIEFERYFIAR), NERIEBEN 522 .

LS T BN P BT H AU P R F A& T N RIEBE 2 B =, 13
AABRMIESEE YRR, NRIEBEA T2, Ca2B# M, #oeR e,

2 AT B U N U E S B T SAY 55 3% 55 Zhak . T4
Loyr 9%, GTrAMREE WG IR, HARREIRR M, ANRIERA T2 H,

N BALA AT EIRER R P25 55, 57808 ik HR s AT i, AR
PR = £

b AR I A T R A 1 AR D R BT, — T EBEA KR
HHEEIFAK, ARERA TR @R, #HoeREEr.

St AR T A AU R U A IR A 52 B e sl s o, N E R
YRR, NRIEBN 523, (H BTG R AL N 55 RS

(—) BIREHN;

(=) IEAEIRIR B IR TR SE TR I 5

(=) FRF R RFREIR . PHRER I

(VU IEAE AR 55 30 S WA WU T EE A 5

() Jaah e RE BE AT AR T TR A BGIE A ;

(73) HAt IE4 5.

293 N AT B S B e WU S8 IR A b el ko ER SRR R 1Y), N2 25238
T R UL L 1 52 P S 45 B0 HAth 3 2 s s I AR IE . AIER

H =27 B ARG 57 A A [FNE SR =50 5 AR A B 2 N R
SE N BVERE G S 4 e IREIRATEESE T B R B REFIER, NRIERK
VAR 8L

WA 57 2 A R SR =+ 4 58 e HRl SO & BN IIE B e 4 458 fie
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Introduction: The original Ministry of Labor stipulated in Document No. 236 that
employees suffering from cancer, mental illness, paralysis and other special diseases can extend
the medical treatment period appropriately. This article has many disputes in judicial practice. The
Shanghai Municipal Government further stipulates that if an employee who is assessed by a work
capability assessment committee to have been totally incapacitated and is not eligible for
retirement or resignation is entitled to a proper extension of medical treatment period. What is the
relationship between the totally incapacitated by the Shanghai Municipal Government and the
three types of special diseases stipulated by the original Ministry of Labor? Taking the Shanghai
area as an example, the author analyzes the controversy and applicable issues of extending the
medical treatment period for special diseases by investigating the historical changes in judicial

practice.
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