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Labor Law News
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Close Look at New Labor Regulations
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New Regulation: Answers of Shanxi Higher People's Court on Several Issues
Concerning the Trial of Labor Dispute Cases
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Case Study: Whether the employee’s resignation will definitely cut off the employee’s years
of service?
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A new topic in company merger and Acquisition -- the inheritance of labor contract
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Abstract: The National Bureau of Statistics recently announced that the annual
per capita disposable income of urban residents nationwide in 2020 was CNY 43,834.
According to the Regulation on Work-related Injury Insurance, if an employee dies
due to work, the amount of the one-time work-related death benefit that his relatives
can receive is 20 times of the per capita disposable income of urban residents
throughout the whole country in the previous year. Therefore, the standard of the
one-time work-related death benefit in 2021 has been adjusted to CNY 43,834 x 20 =
CNY 876,680.
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Abstract: Recently, the Ministry of Human Resources and Social Security of the
People's Republic of China and other 6 departments issued the Notice on



Implementing the Opinions on Spring Festival Travel in 2021 and Strengthening
Epidemic Prevention and Control in Spring Festival Travel, launching a nationwide "
Stabilize and Retain Employees in the Resident for the New Year" campaign from
January 21 to the end of March, encouraging and guiding migrant workers and other
migrant workers to stay in employment for the Spring Festival, providing employment
protection for key enterprises and other employers with labor guarantees during the
Spring Festival.
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Abstract: Li Keqiang, Premier of the State Council, recently presided over the
State Council executive meeting, deployed strengthening measures, improved the
system, resolutely stopped arbitrary charges by enterprises, and carried out the
collection of statutory taxes and fees in an orderly manner to ensure that the
unreasonable burdens of enterprises and the masses were not increased.
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Abstract: Recently, the data regulator in Lower Saxony, Germany, imposed a
huge fine of Euros 10.4 million (US$ 12.5 million) on a local laptop retailer for the
fact that the retailer has been conducting video surveillance on its employees for the
past two years without legal basis. This is one of the biggest fines issued in Germany

and even in Europe according to the General Data Protection Regulations (GDPR) of
2018.
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Abstract: Recently, employees of Google and its parent company Alphabet
announced on Monday that they had set up a trade union "Alphabet Workers Union".
Analysts said that this intensified the confrontation between Google workers and
executives for many years. Alphabet Workers Union said it will be open to all
employees and contractors, regardless of their roles or classifications. Trade unions
will collect membership fees, pay the salaries of their organizers and have an elected
board of directors.
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Abstract: Recently, Zhaopin released the Investigation Report on Employment
and Entrepreneurship of Returnees in China in 2020. The report shows that the



number of returnees seeking jobs in China increased by 33.9% year-on-year in 2020,
and the salary of 57% of returnees fell short of expectations. Beijing and Shanghai are
still the preferred cities for returnees, with Shenzhen, Hangzhou and Guangzhou
ranking three to five.
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Recently, the Human Resources and Social Securities of Guangdong Province,
the Department of Finance of Guangdong Province and the Guangdong Provincial
Tax Service , State Taxation Administration have issued the Measures for
Participating in Work-related Injury Insurance by Specific Personnel, including
Employees Exceeding the Statutory Retirement Age (Trial) (hereinafter referred to as
the Measures). This is the first time that the innovative policy has included workers
who have not established labor relations, such as workers beyond the legal retirement
age, intern students, trainees, members of the two committees in villages, domestic
workers in domestic service institutions, employees in new business forms, volunteers
engaged in public welfare activities, etc., into the scope of work-related injury
insurance, and their employers (organizations) can voluntarily choose to participate in
work-related injury insurance and pay work-related injury insurance premiums for
their individual items, and the insured persons can enjoy various work-related injury
insurance benefits paid by the work-related injury insurance fund according to
regulations.
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Abstract: Recently, the White Paper on Labor Dispute Trial by Shenzhen Court
(2005-2020) was issued by Shenzhen Intermediate People's Court of Guangdong
Province, which comprehensively reviewed the development process of Shenzhen
Court in specialized labor dispute trial, and showed its efforts and explorations in
building and maintaining harmonious and stable labor relations and promoting the
improvement of labor legal system.
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Abstract: In order to unify the cognition and judgment standards of people's
courts at all levels in Shaanxi Province on new situations and new problems in
the trial of labor dispute cases, Shaanxi Higher People's Court issued the Answers
of Shaanxi Higher People's Court on Several |ssues Concerning the Trial of Labor
Dispute Cases (hereinafter referred to as " Answers") in accordance with the Labor
Law of the People's Republic of China, the Labor Contract Law of the People's Re-—
public of China, the Labor Dispute Mediation and Arbitration Law of the People's

Republic of China and the Supreme People's Court's regulations on judicial inter—

pretation related to the trial of labor dispute cases.
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The identification of labor relations
PRIEO1L BIK O (et A A N L B TR, A EHr, LAV R a5 44 ek
BT AT LN AL AR, X TX07 B H TR RE L€ LY E:
TLYE ML E AR, RYE 7 siAtt REE ST #5738 R A K
FHIHEFD)  GFAEEA (2005) 12 5) 5—HE AW SR T 57305 &K .
ZALE 5 28 K 2 Bt X AR AR
Where couriers, water delivery workers, promoters and other employees bring
their own tools, do not have a basic salary, and work for a certain unit in the name
of contract system or in the form of signing an entrustment agreement, if both
parties have a useful employment relationship, they will follow the agreed
employment relationship. If there is no agreement or the agreement is indefinite, it
shall be judged whether it belongs to labor relations according to Article 1 of the
Notice of the Ministry of Human Resources and Social Security of the People's
Republic of China on Relevant Matters Concerning the Establishment of Labor
Relations (L.S.B.F. [2005] No.12). This regulation is similar to that of most
regions.

P (5D 2R 1usk.

See Article 5 of the Answer for details.

NN S CIEBNE IR IRER, (HARARIE T 2 I AT ORI 1 18 B TR
eI (22 fm RIEATFZREAFERM N REAREAEN) ZHIE
I TR R AT BRFR, HNBBALANEE DA 7 Tk 2950 IBARF Sy 22 1k
554 [Fl . In view of the employment relationship between the employer and
those who have reached the statutory retirement age but have not enjoyed the
basic old-age insurance benefits or received pensions according to law (including
those who only enjoy the basic old-age insurance benefits for urban and rural
residents), the employer cannot terminate the labor contract on the grounds that
the employees have reached the statutory retirement age.

P () 2Rt5%.

See Article 10 of the Answer for details.
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Signing labor contracts:
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Although the employer and the employee have not signed a written labor contract,
the employment application form, application registration form, employment
notice, employee registration form and other documents signed by both parties,
which clearly define the main labor rights and obligations of both parties, are
deemed to have signed a written labor contract, and the employer does not need to
pay the employee double wages without signing a written labor contract.
W (ZD) %1 =% See Article 13 of the Answer for details.
MNBLRWZEEH L2 HE— NN S G E T LB maGRE, #h%57
AE N, Wk B AMERISEER T2, 9780 oA E K NSRS AT R
AT HI 57 sh & R E) A5 T8 RAMERISERRH T2 H, 573h#& W LA 5Kk
B FH T — N H Z H 5 A0S 573 & [R) 22 H BRI 1) 22 Fir 0 L — A% T8
Where the employer fails to conclude a written labor contract with the employee
within one month from the date of employment according to law, if the signing
date of the labor contract is set onto the actual employment date when signing the
labor contract, the employee has no right to claim that the employer pays double
wages for the written labor contract unsigned; If the signing time of the labor
contract is not set onto the date of actual employment, the employee can claim the
double wages corresponding to the time difference between the date of actual
employment for one month and the date of actual time point for signing the labor
contract.
TEW (D) 28-HoN%ks
See Article 16 of the Answer for details.
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Where a non-fixed-term labor contract should be concluded with an employee but
has not been concluded, the employee may ask the employer to pay double wages
of the non-fixed-term labor contract within twelve months from the date when the
non-fixed-term labor contract should be concluded.

TR (AR LA —aE (3) T,

See Item (3) of Paragraph 1 of the Article 17 of the Answer for details.

4. TRETHERZEHW R TEIEREL, NeTorshik, & heNRIEM
[ 57 s - BOR AR IR 5 =B R EE, WA T2 B —F R
H T 4R TH R A 2L
Double wages are punitive damages, not labor remuneration, which are applicable
to the provisions of Item 27, Paragraph 1, of the Labor Dispute Mediation and
Arbitration Law of the People's Republic of China, and the arbitration statute of
limitations shall be calculated from the next day after one year of employment.
TR (AR HBLaRss k.

See Paragraph 2 of the Article 17 of the Answer for details.

=.  FHEEFRNEATIIH:
Performance of labor contract:

1. S NBALLE SEATEFRIR M S POE AR SRR G, DU AR
e LU s v A7 B AR B] s 57 SR -5 PN BT SIEAT 3 v 4 38 1l 1 57
N, PLRBEREZTIATEERSHE, (B NEAL I IRAT AR X H s AT
AE R TAERI SO NG B T KRBT, T, Rz, T2, 15
BOL sk, SN SRR IR AL G, OBCESKINPERY s HIETRE T R
H BB 2R R 4b
All senior managers and technical personnel of enterprises who have agreed to
implement the annual salary system with their employers, and other employees
who are difficult to measure their working hours and labor remuneration by
standard working hours and implement a higher annual salary system with their
employers, and special post personnel such as receiving and dispatching personnel,
cleaners, water and electricity maintenance workers, boiler workers, security
guards, doormen, housekeepers, transporters and field personnel who have not

been examined and approved by the labor administrative department but whose

13



employers have implemented irregular working hours according to industry
practice have no right to claim overtime pay; Except for overtime pay applied for

legal holidays.
TR () Bk

See Article 12 of the Answer for details.
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Case Study in Shanghai: Whether the employee’ s resignation will

definitely cut off thiployee’ s years of service?
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Introduction: The years of services of an employee in an employer are closely
related to his/her substantial interests. From the perspective of substantive benefits,
many employers will determine the number of annual leave days and sick days, as
well as the seniority allowances of an employee depend on his/her years of service.
Further, the years of service will also be the calculation basis for severance payment
or compensation for termination/expiration. From the perspective of underlying
benefits, the years of service will also affect an employee’s internal promotion, level
recognition, and career development. Before the implementation of the "Employment
Contract Law" in 2008, the news that more than 7,000 Huawei employees resigned
collectively to cut off their working years, and then competed for posts aroused
disputable discussion and influence in the industry and public. The "Employment
Contract Law" has been implemented for many years, while similar news of cutting of
years of service by resignation are still reported time to time. Thus, whether the years
of service of an employee will be definitely cut off if he/she submits a written
resignation letter to the employer? and what influences of resignation may be
rendered to the year of service in judicial practice? In this article, the author has
collected representative cases in Shanghai which reflect the way of handling such
issues in Shanghai judicial practice. We hope that this article could offer clear
understandings and references for readers to deal with such issue, so as to prevent
unnecessary legal risks in the subsequent practices.
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gt R WL IR SO VERUTT AT 4 58 A HE T 2o BN T SV RN SR BASY ST
I AH, EEARKEL NMEERTAIE R (BT S5 sh & RZH) 2 31
SR CEATHUECE NI IXGERS . OF. AL, AR BEOH]
77 BEAT B BOR BSOS S 8 55 2 & R Bl e 192677 AR KA R 7 IANE N “ %
MG LR A RARA”, IR (353D 58 26 2647855 3 8] I B 7 AR AL o

FESFSL EIFIEIL T, R AR R RRAE N TT R —, AR ME—
J3 58, 15 S T BT Bl e AN B A AT AL BR A R e S22, AN L, —MEFE Dy “ %%
MU DL A B RARAE ™ T Fo VF N SAAEAT (8 05 B RR AL, TUIX 55 38 ANig 21,
A5 BT A E B 5 W3k o

57 S R AR GRAE A A 51 N o U5 Wi e B 5 Y B B BT A
BRAEGEAT T B E AL BT I RERTT 5, ARG SO ANHR R XUT H 8N

Chdemsrah & FFEED 5=+ 0%.
Gt E T A RME) 7N %,
Chdemsrsh & FEED 5=+ P%.
GhmE T aRME) 3t %
GhAbE T A FEME) =t %.

ER=R=R=R=!
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KR BR3P WU NI ST R T S, 0oL, BIFRAE T
B EAPATIHE RO EARE R, WRHNBAESSE, BT 2R
HRAA, BUESTEERTEET” SR, WRIRAIRYE (7ahik) 8 (7ahe
VL) BEATIRRR & TR

28R, BATARLZ AT H 57 3 0 2R B A BIRE [ (9 3ob . IR Sr, &
S5 e it O 2 A A 7 BRI BARIE S R A A . — AT ZALAE 73 3L 2
il g NF LS, ZRA AR R g1 TN, Jeiexs kit 25t i1 THR
FEAD I, X NGRS, R 1 5 SR ST B T A5
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