BT 2

Baohua Monthly ~°-*°%

o RBIVARE: € b PRI 3 55 fE o B Ak 25 5 1 /IR
o (H R wibe e T 95 ol 4 W ZE Ak 4 i 3G M )i 8 4 & W)

* MIAANBLEMAREEAMAEXE T (ERMBHIBLES %
W AER )

. HEIR1E
vigh: HiHE. A
Yde: TRl



H
ol
S
L
-
(i
-
Iv

55 )i 3 ) L

Labor Law News
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Close Look at New Labor Regulations
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New Regulations: Eight Opinions of Chongging Municipal High Court on the
Application of Law in Labor Dispute Cases
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Summary : The Regulations of the People's Republic of China on the
Implementation of the Individual Income Tax Law ( Draft Revision for Comments )
were recently published. This revision has clarified the rules of the source of income,
simplified collection and management measures, improved anti-tax avoidance
measures and information sharing.
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Summary: General Office of Ministry of Human Resources and Social Security
recently announced the Interim Measures for the Management of Blacklists for
Serious Dishonesty in Social Insurance (Draft Revision for Comments) ( hereinafter
referred to as the Draft for Comments) to solicit opinions from the public.
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Summary: The Ministry of Human Resources and Social Security recently
announced the Interim Measures for Hong Kong, Macao and Taiwan Residents to
Participate in Social Insurance in Mainland China ( Draft for Comments), which is
now open to the public for comments. The deadline for feedback is November 25,
2018.
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Summary : Carrie Lam, Chief Executive of the Hong Kong Special
Administrative Region recently released her second policy address during her tenure,
announcing that the statutory maternity leave in Hong Kong will be extended from the
current 10 weeks to 14 weeks. The government will bear the expenses related to the
new four-week maternity leave, but there is a subsidy ceiling and it is estimated that
the government will need to subsidize about HKD 500 million every year.
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Summary: French National Assembly recently passed a provision forcing large
enterprises to disclose internal wage differences during its consideration of the draft
Action Plan for Supporting Enterprise Growth and Enterprise Transformation. This
measure comes from a campaign promise made by French President Emmanuel
Macron.
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Summary: A few days ago, the Shanghai Municipal Human Resources and
Social Security Bureau re-released the wage price for the enterprise skilled personnel.
According to the sampling survey rules, a total of 135,000 people from more than
2700 enterprises were surveyed this time. The results show that the salary of skilled
personnel in Shanghai in 2017 is RMB 95,400 yuan, which is higher than the average
salary of the whole city, among which the salary of skilled personnel in transportation
and manufacturing industry is higher, and the salary of skilled personnel is higher
than that of ordinary management posts.
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Summary: The launching ceremony of the pilot direct settlement of outpatient
expenses in the Yangtze River Delta region was held in Shanghai, and the heads of
the human resources and social security departments ( bureaus ) in Shanghai, Jiangsu,
Zhejiang and Anhui signed a pilot cooperation agreement.
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Summary: The Guangdong Provincial People's Social Affairs Department and
other four departments recently issued the Notice on Further Standardizing the Policy
of Insurance Payment for Enterprise Employees' Basic Old - Age Insurance
( Guangdong People's Social Regulations [ 2018 ] No. 9, hereinafter referred to as "
Document No. 9"), specifying that Guangdong's eight one-time payment policies are
no longer applicable to uninsured employees beyond the statutory retirement age. All
regions are not allowed to take a one-time payment in violation of state regulations to
include those who do not meet the conditions such as the statutory retirement age into
the coverage the basic old-age insurance for employees. The notice shall come into
effect on November 1, 2018 and shall be valid for 5 years.
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Summary: Report on Demand for Employers and Supply of White - collar
Workers in China in Autumn 2018 is today released by ZHAOPIN According to the
report, the competition index in the third quarter of this year dropped year on year,
with an average of 31.9 people competing for one job nationwide. The average salary
in 37 major cities nationwide was RMB 7,850 yuan, up 0.2 % from the previous
month, with senior management salary topping the list with a monthly salary of RMB
20,281 yuan.
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Summary: Recently, Zhenjiang Federation of Trade Unions and Municipal
People's Social Bureau jointly issued Negative List of Labor Rules and Regulations
( for Trial Implementation ) " ( hereinafter referred to as Negative List ). It is reported
that the publication of such " negative lists" is still the first time in the country. The
list was drawn up in accordance with relevant laws and regulations such as Labor Law,
Labor Contract Law, Regulations on Democratic Management of Provincial
Enterprises, and clearly listing the contents that employers should prohibit from
appearing in the formulation of labor regulations.
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New Regulations: Eight Opinions of Chongging Mu-

nicipal High Court on the Application of Law in Labor
Dispute Cases ( hereinafter referred to as Opinions ).

2MmE]): ERTERARZER
Announcement Department: Chongqing Higher Peo—
ple's Court
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2% HEEA: 2018F9825H
Date of publication: September 25, 2018
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Summary of contents: Led by Civil Department | of Chongging Municipal Higher People's
Court ( hereinafter referred to as "Municipal Higher Court"), the fourth joint labor dis—
pute meeting is recently held at the Municipal High Court of Justice, with the participa—
tion of the Law Office of Municipal People's Social Security Bureau, Municipal Labor and
Personnel Arbitration Court, Municipal Lawyers Association's Labor Committee, Civil
Administrative Procuratorial Department of the Municipal Procuratorate and the Rights
Protection Center of the Municipal Federation of Trade Unions. The Industrial Injury
Insurance Department and Mediation and Arbitration Administration Office of Municipal
People's Social Security Bureau were invited to attend to discuss and reach a consensus

on the legal application of some labor disputes and constitute Opinions
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On the question of whether an employer can terminate a labor contract on the
grounds that employee has seriously violated labor discipline, Municipal Higher
Court held that even if the employer did not formulate rules and regulations or the
rules and regulations were not formulated and publicized in accordance with legal
procedures, as long as employee commits a serious violation of labor discipline and is
judged by common sense to be a serious violation of socialist core values, public
order and good customs, and the principle of good faith and good faith, the employer
may also terminate the labor contract for the reason of serious violation of labor
discipline by the employee; Municipal High Court also enumerated the standard of the
number of days in which the absence of employee from work under such
circumstances has reached the level of serious violation of labor discipline. See
Article 1 of Opinions for details.
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The Opinions stipulate that the handling of the issue of laborers' advance
payments from their employers for work reasons falls within the scope of labor
dispute cases.
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Opinions also make it clear that any disputes arising from both parties over the

possession and use of property by employees due to the performance of a labor



contract shall be handled in accordance with the labor dispute cases; and any disputes
arising from property borrowed by employees other than work reasons will be dealt
with as an ordinary civil case. See Article 6 of Opinions for details.
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As to the legal effect of the contract signed between the taxi company with the
taxi driver, Opinions hold that the agreement is valid and actually recognizes the
prevailing market practice of taxi drivers paying " income cut" at their own risk and
profit. See Article 2 of Opinions for details.
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As to the validity of the employment injury compensation agreement voluntarily
reached between the employer and the employee, Opinions believes that the
agreement is valid. However, if the compensation amount agreed in the industrial
injury compensation agreement does not reach 75 % of the amount that the employer
should compensate, the compensation agreement constitutes obviously unfair, and the
employee may request the people's court to cancel it. See Article 5 of Opinions for
details.
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On the issue of work-related injury employees going to work ahead of schedule
during the period of off-work and salary retention, Opinions believes that if the
employee’ work-related injury is not healed, the employee may refuse to work ahead
of schedule when required. If the employee does not refuse to work ahead of schedule,

the standard of wages and benefits for the employee during the off-work and salary



retention period shall not be lower than the original standard of wages and benefits.

See Article 8 of Opinions for details.
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Case Study: whether non—compete obligation
can be subjected to agreed condition(s) or ter

L iBIRER DRSS PR SRS
Baohua Law F rank Kng
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HHAEE) AHBEER, LETE—FRARZER2017FEFTENTA RTINS REHER2016FHIERHEE.

2018 F E—FEHENRWIRFIRHEL H2017FEFRHANIE30%, ELRMFNPREI AR LAY ZE 5]
, BWRFIXBHRGBETLE-—F. Bk, EFRERARXED, BB REIH E P — P ERNE
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The competition of talents is the core of competition between modern enterprises. Enterprises are
trying to take actions to retain and attract talents. Considering Human Resources cannot be separated
from the individual of employees, the flow of talents between different enterprises will definitely
trigger the need to protect trade secrets. In the case of labor disputes, it will be reflected as
non-compete disputes. Especially, in recent years, non—compete cases triggered by “job—hopping” of
emp loyees between different enterprises are increasing, non—compete cases also become a hot category
within labor disputes area. Based on the date disclosed by “White Paper on the Trial of Non—Compete
Cases” issued by Shanghai No.1 Intermediate people's Court (First Intermediate Court), the number of
non—compete cases dissolved by the First Intermediate Court in 2017 is double of the number in 2016,
and the number in the first quarter of 2018 is almost 30% the number in the whole year of 2017. Further,
in the typical cases published by the local labor arbitration commission or the court, there are often
a place for non—competition cases. In this connection, the author pick a reletively small topic relat—
ing to non—compete policies, i.e. whether non—compete obligation can be subject to agreed condition(s)

or term, then research and analyze relevant cases. We wish this article may help you to have a more com—

prehensive and clear understanding, so as to minimize legal risks in further practice.
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