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Labor Law News
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Close Look at New Labor Regulations

HAE: ETFEPFMUESEHESHRENGZHIESER
New regulations: Guiding Opinions on Maintaining the Labor Guarantee Rights and Interests
of Workers in the New Employment Form

RRIBER

Hot Issues

BITAWELIEE AN, AARMEATIAITES S E#ERRIN?
How long after the violation of discipline is discovered, the employer can exercise the right to
terminate the labor contract?

SENR

Professor Dong By-Talk
SHAREREFIMEERNEEREH EE

The nature and its construction of economic compensation in labor contract law
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Abstract: On July 21, National Healthcare Security Administration issued the Notice on Doing a
Good Job in the Maternity Insurance Work to Support the Third Child Policy. The Notice points
out that in order to implement the Party Central Committee’s task deployment about optimizing
the maternity policy to promote the long-term balanced development of population, actively
support the implementation of the third child maternity policy and ensure that the expenses
incurred by the insured women employees to give birth to a third child are included in the
payment scope of maternity insurance treatment, all local medical insurance departments shall
timely pay the medical expenses and allowances for maternity in full as stipulated to practically
protect the maternity guarantee rights and interests of the insured personnel, and shall
synchronously do a good job in the urban and rural residents’ treatment guarantee of medical
expenses for maternity and the newborns’ participation in the insurance.
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Abstract: On the morning of July 16, the inauguration of Suzhou Labor Tribunal was held in
Suzhou Intermediate People’s Court of Jiangsu Province. Suzhou Labor Tribunal is the national
first professional labor tribunal established upon the written reply of the Supreme People’s Court,
and it bears the important task of exploring the way for the labor trial professionalization reform
for the provincial and national courts.
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Abstract: Recently, Housing Fund Management Center of Central State Organs has released the

Notice on Doing a Good Job in the Adjustment Work of Monthly Payment of Housing Provident

Funds in 2021. The Notice proposes that the departments shall determine the total wages of each

employee according to the relevant stipulations of Stipulations on the Composition of Total Wages

and the Notice on Carefully Implementing “Stipulations on the Composition of Total Wages”, and

take the employees’ monthly average wage in 2020 as the monthly payment base of housing

provident funds in 2021.
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Abstract : In order to guide the employers and the workers to conclude the electronic labor
contracts according to the laws and specifications, Ministry of Human Resources and Social
Security released the Guide for Conclusion of Electronic Labor Contracts a few days ago. The
Guide makes clear that the electronic labor contracts concluded according to law shall have the
legal effect, and that the employers and workers shall comprehensively perform their respective
obligations in accordance with the electronic labor contracts. The Guide proposes that if the
employers and workers conclude the electronic labor contracts, they shall conclude the contracts
through the electronic labor contract conclusion platforms. The Guide also proposes that if the
parties agree to conclude the electronic labor contracts, the employers shall clearly inform the
workers of the process, operation method, matters needing attention and the approaches of
checking and downloading the complete labor contract text before concluding the electronic labor

contracts, without collecting any expenses from workers.
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Abstract: On July 7, Beijing Municipal Human Resources and Social Security Bureau and Beijing
Municipal Finance Bureau released the Notice on the Issues Concerning the Participation in Basic
Endowment Insurance for Urban and Rural Residents in Beijing of Personnel with “Foreigner’s
Permanent Residence Identity Card” and “Residence Permit of Residents of Hong Kong, Macao
and Taiwan”. The Notice proposes that the personnel in line with the insurance conditions may
register the insurance in the Social Security Administration Departments of accommodation
registration places of Foreigner’s Permanent Residence Identity Card obtained for the first time or
the issuing authorities of Residence Permit of Residents of Hong Kong, Macao and Taiwan, and
pay the premiums of Basic Endowment Insurance for Urban and Rural Residents according to the

relevant stipulations of the state and Beijing.
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Abstract: Recently, at the 24 Meeting of the Standing Committee of the 7" Shenzhen Municipal
People’s Congress, Regulations on Social Endowment Insurance in Shenzhen Special Economic
Zone, which will be implemented from August 1, 2021 was approved upon revision. The
Regulations proposes that the payment base of the basic endowment insurance premiums paid by
the employees monthly shall be their total wage of the previous month; the payment base of the
first month paid by the employees who are newly engaged in work, re-employed and in the new
employers shall be their total wages of the first month. If the total wages exceed 300% of the
average monthly wage of employees in full-caliber urban units in Guangdong Province in the
previous year through the weight calculation of the average wage of employees in the urban
non-private units and the average wage of employees in the urban private units in Guangdong
Province in the previous year, the excess part shall not be included in the payment base, and the
payment base shall not be lower than the minimum wage standard published by the Municipal

People’s Government.
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Abstract: In order to strengthen the administrative law enforcement management of housing
provident funds in Tianjin, standardize the acts of administrative law enforcement and practically
maintain the legal rights and interests of the employees and payment units, on July 16, Tianjin
House Fund Management Center released Implementation Rules for Measures for Management of

Administrative Law Enforcement of Housing Provident Funds (Trail). The Implementation Rules
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proposes that the law enforcement personnel shall send a notice on administrative inspection to
notify the basis for administrative law enforcement and specific inspection matters when they
investigate and collect evidence from the units. The respondents shall actively cooperate in the
survey work of the Center and provide the relevant data truthfully. If they survey the respondents
again based on the same matters, they may not send the notice on administrative inspection

repeatedly.
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Abstract: In order to promote the harmonious and stable labor relationship, and guarantee the
steady and healthy development of economy and society of Shenzhen, recently, www.szrd.gov.cn
has released the Bill of Amendment to Regulations on Payment of Wages to Employees in
Shenzhen (Draft Modification Exposure Draft to seek for opinions in public until August 2, 2021.
In order to improve the rules for affirming the wages for the normal working hours, the
Regulations intends to add a paragraph in Article 4 of original Regulations as the third paragraph,
that is, “If there is no agreement or no clear agreement on the wages for normal working hours, the

employees’ average monthly wages in Shenzhen in the previous year shall be taken as the wages
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for normal working hours; if the wages actually paid are higher than the employees’ average
monthly wages in Shenzhen in the previous year, the wages actually paid shall be regarded as the
wages for normal working hours agreed with the workers.”
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On July 16, 2021, Ministry of Human Resources and Social Security, National Development and
Reform Commission, Ministry of Transport, Ministry of Emergency, State Administration for

Market Supervision, National Healthcare Security Bureau, the Supreme People’s Court and
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All-China Federation of Trade Unions jointly released the Guiding Opinions on Maintaining the
Labor Guarantee Rights and Interests of Workers in the New Employment Form, and the Opinions
makes clear the relevant content of right and interest guarantee of workers in the new employment

form:

1. The beginning of the Opinions makes clear that the workers in the new employment form
refer to the online delivery personnel, online car-hailing drivers, truck drivers and Internet
marketers who rely on Internet platforms for employment.

2. Article 2 of the Opinions makes clear that if the parties fail to fully meet the conditions for
establishing the labor relationship, they shall conclude a written agreement, making clear the
parties’ rights and obligations; for the activities carried out by the individuals by relying on
the platforms, the parties’ rights and obligations shall be adjusted according to the civil law.

3. Article 3 of the Opinions makes clear that if the platform enterprises adopt other cooperative
employment methods such as outsourcing, the platform enterprises shall bear the
corresponding responsibilities when the workers’ rights and interests are damaged.

4. Article 4 of the Opinions stipulates that the enterprises shall not illegally restrict the workers
from being employed by multiple platforms.

5. Article 5 and Article 6 of the Opinions make clear that the employees in the new employment
form, who fail to fully meet the circumstances of establishing the labor relationship, shall be
included in the scope of system guarantee, and that the reasonable remunerations higher than
the remunerations for the normal working hours shall be paid to them on legal festivals and
holidays.

6. Article 7 of the Opinions emphasizes the responsibilities of the enterprises in labor
protection.

7. Article 8 and Article 9 of the Opinions emphasize that the enterprises shall guide and support
the employees in the new employee form, who fail to fully meet the circumstances of
establishing the labor relationship, to participate in the corresponding social insurances
according to their own conditions. Such articles make clear the occupational injury guarantee,
and carry out the pilot occupational injury guarantee of flexible employment personnel for

the platform enterprises, and the enterprises shall participate as stipulated in combination
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with government domination, information guidance and social force.

8. Article 10 of the Opinions is a stipulation on the management system that the systems related
to the interests of staff employed by the platforms shall be formulated through a democratic
process.

9. Atrticle 11 — Article 15 of the Opinions are the requirements for the relevant government
sectors that the government sectors shall provide the employment guidance and consulting
services, explore the social insurance handling service modes suitable for the new
employment form, establish the vocational skill training modes suitable for the workers in the
new employment form, accelerate the construction of the employment convenience service
facilities and guarantee the right of the workers’ children to receive the compulsory education
in the new employment form.

10. Article 15 — Article 19 of the Opinions are the work mechanisms to improve the workers’
right and interest guarantee and that the departments shall perform their own functions and

make joint efforts to realize the purposes.
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How long after the violation of discipline is discovered,
the employer can exercise the right to terminate the labor contract?
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Instruction: The current Labor Law, Labor Contract Law and other labor laws do not stipulate the time limit for
the employer to exercise the right to terminate the labor contract based on the employee's serious violation of
rules and regulations. This kind of time limit is actually a kind of extinctive prescription in law, that is to say, when
the employer fails to exercise the right of punishment after a certain period of violation of rules and regulations,
it will produce the legal effect of losing the right of punishment. As the legal proverb says, "the law does not
protect the right of sleeping people", therefore, even if there is no clear legal provisions, in the current judicial
practice, judicial institutions all over the country believe that the employer must exercise the right of punishment
within a reasonable period of time. In the current judicial practice, some areas have local regulations (or written
judicial guidance documents) to regulate the problems mentioned, but in more cases, judicial officers mainly
refer to the provisions of Article 20 of the repealed Regulations on Rewards and Punishments for Enterprise’s
Employees and the existing regula;cions of other areas to set forth the reasons in judgments. This article mainly
sums up the types of judicial practice in various places for the determination of the time limit for the termination

right, hoping to play a role in casting a brick to attract jade.
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AzZBEINAATESENE R MERI. Local regulations (or written judicial guidance
documents) clearly stipulate that the employer shall exercise the right to terminate the |abor
contract within five months from the date of knowing or should have known the violation

of discipline.

HOL: IESRAREREEFHAE—E. IWIEFTHAZTFUE (X THE
FHNFWURMETEBNBE () hexR—2014]7 5) /\. FahEERAASBM
MEHE, FERARUNSHBRZHERNFME. BARMNESKHERITES
HNERBHI & FHEERAABRMUAEFE, FEAARMSERRTHER
&M, AABN—RNAMESEN SFEZ BE 5 MARTRFNERMBRN,

. WARE (A HEEIE S HRELE. BARMY AMESN SHESHER

EELBEEZBEARNTA AMEBRGTESEBIRE. Local regulations (or written
judicial guidance documents) clearly stipulate that The employer shall make a decision to
terminate the labor contract within six months from the date when it knows or should know

that the employee is in violation of discipline.

KiE: RTHR (RETRWEL<GHHERE>E T REBLEHENY @A ORAL
MF 2018) 145) F+&K.FaER (FIEREE) BE=TAKETI. E=I.
B, FRW. BXMERLZ— BABUSFHEBRRZNERN, NEMESY
LHHEFNEFELREEZBERD B AL ERZNERRE.”

. WARE (A HEEIE S ARELE. BARMY AMESN S HESEER

ESLEREzZBE—FEAMEBERTINSEAEE. Local regulations (or written judicial
guidance documents) clearly stipulate that the employer shall exercise the right to terminate
the labor contract within one year from the date of knowing or should have known the violation

of discipline.
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EfrhzBRE—EREELIEAE., BARLEN, FHERIZFERT.
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WITAE (A BIEIE S X IRALE . AREREFREN THRIBEREREER
B ESTEHABR . Local regulations (or written judicial guidance documents) clearly stipulate
that the people's court may decide a reasonable time limit according to the specific
circumstances of the case.

T ATEPRARKRATHRESTHRFNEGE TEERBMBRE (2)) (LEH
#9. 2014.08.13) +. FEWFEBRAABNREZFESHEENRE. BFEAARA
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ERBHRAEN AL ERGEERERMN, Wl MERN HHEEFT, BREFE—T
7z, BNRENT EEANEELXRFEL T AR ERES. NRESBBERNE
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F TR, A ARNEERE G ENIES R ARTEIZNF BEZEEE
BREBETHNER, BRNEFTHENEANBTFEERD=EES, BRAARMBERLA
HRERBRSHER. HEFETHIEREN, RIAEEERTAEE. ETHE
HRNHE, ARERAFEN TRIBEREEFEIRNE.

LA RETTRE. EEASITSR (LR TREEE) 8 20 FHE . "HIRIL

SrREtE, MIESERTIEHRZ BE, FRASFAF/ETENA . HthHAEET
=/ "H. " There is no clear local provisions, but in judicial precedent, the judges will refer
to the provisions of Article 20 of the Regulations on Rewards and Punishments for Enterprise's
Employees: “The time for examining and approving the punishment of an employee shall be
counted from the date when it is proved that the employee has made a mistake. The punishment
of dismissal shall not exceed five months, and other punishments shall not exceed three
months.”
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B RTGAE. ERAFFERAABURESENR (FREBE—F) Ut @R

HRE, There is no clear local provisions, but in judicial precedent, the judges will require
the employer to make a decision to terminate the labor contract within a reasonable time

limit (less than one year).
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. RERRASHE. IREHARISIXEREMRISE. There is no clear local provisions, and

there is no clear instructions in judicial precedents.
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B4 Summary
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