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Labor Law News
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Close Look at New Labor Regulations

A PHEARLMENANMERRIFE

New regulations: Personal Information Protection Law of the People's Republic of China

HAE: EETARBEAATRTXHFSRERBEHRLAEHESI
New regulations: Implementing Opinion of General Office of Shanghai Municipal People's
Government on Supporting Multi-channel Flexible Employment
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Hot Issues

BRI AL RHAIRKESGTERER, TEUMFAE?
How to Pay the Salary after being Judged to Reinstate the Labor Relations after the Illegal
Termination or Expiration?
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Professor Dong By-Talk

SHRAERSIEIEFEERE

Legal Thinking Raised by Transformation of Labor Contract
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Abstract: Abstract: In order to standardize the data exit activities, protect the personal information
rights and interests, safeguard the state security and social public benefits and promote the
cross-border security and free flow of data, in accordance with the laws and regulations, such as
the Network Security Law of the People's Republic of China, the Data Security Law of the
People’s Republic of China and the Personal Information Protection Law of the People’s
Republic of China, Cyberspace Administration of China drafted the Measures for Evaluation on
Data Exit Security (Exposure Draft).
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Abstract: On August 18, it is reported that 23 departments, including National Development and
Reform Commission, jointly issued the Guidance Opinions a few days ago. The Opinions makes
clear that the enterprises and public institutions, social organizations and communities shall be
encouraged and supported to provide the generally beneficial childcare and infant care services,
that the implementation of parental leave system shall be explored, and that the scientific
parenting guidance services for families shall be strengthened.
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Abstract: On October 9, it is reported that four departments jointly issued the Implementation
Opinions a few day ago. The Opinions proposes that we shall connect with the construction of
modern industrial system in Guangdong-Hong Kong-Macao Greater Bay Area, shall especially
develop the employment posts in the advanced manufacturing industry, strategic emerging
industries and modern service industry, shall timely release the talent demand catalogue and guide
the young people in Hong Kong and Macao to work in all kinds of enterprises.
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Abstract: On September 28, the Supreme People’s Court issued the Implementation Opinions on
Deepening the Construction of One-stop Diversified Dispute Resolution Mechanism of the
People’s Courts to Promote the Resolutions to Contradictions and Disputes at the Sources. The
Implementation Opinions proposes that the work of resolving the labor disputes at the sources
shall be strengthened. For the characteristic of arbitration first in the labor disputes, we shall
strengthen the connections between mediation, arbitration and litigation, shall rely on the
mediation platforms of the people’s courts, connect with the mediation and arbitration information
systems related to human resources and social security and establish the medication and
arbitration integrated online dispute resolution mechanism to realize the data resource sharing of
mediation before the labor dispute arbitration and mediation before litigation, unify the case
treatment standards and promote more mediation forces to carry out the medication work before
arbitration.
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Abstract: In order to further standardize the statistical management of housing accumulation fund
and promote the quality of statistical work, Ministry of Housing and Urban-Rural Development
has recently issued the Measures for Statistical Management of Housing Accumulation Fund. The
Measures shall be implemented from September 6, 2021, and at the same time, the Measures for
Statistical Management of Housing Accumulation Fund issued on September 17, 2015 shall be
abolished. Different form the Measures issued in 2015, the Measures issued this time proposes
that the statistical information of housing accumulation fund shall be submitted level by level
through the Statistical Information System for Housing Accumulation Fund and shall be audited
and managed according to the principle of graded responsibility. After the Statistical Information
System for Housing Accumulation Fund is transferred to National Housing Accumulation Fund
Supervision Service Platform, the statistical personnel shall submit the statistical information
through the statistical statement module of this platform.
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Abstract: On September 7, it is reported that 20 departments, including Ministry of Human
Resources and Social Security and National Development and Reform Commission, jointly issued
the Guidance Opinions on the Building of Labor Service Brands, making clear that the discovery
and cultivation of labor service brands shall be strengthened, and that the development planning
and building scheme for labor service brands shall be formulated.
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Abstract: It is reported that Guizhou Province issued the Decision a few days ago, making clear
“For those who give birth in line with the policy, in addition to enjoying the maternity leave
stipulated by the state, the wives shall be entitled to the extended maternity leave of 60 days, and
the husbands shall be entitled to the nursing leave of 15 days; the parents of infants under the age
of 3 shall be entitled to the parental leave of 10 days each year respectively.
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Abstract: On October 13, it is reported that the website of Jiangsu Provincial People’s Congress
issued the Decision a few days ago. The Decision proposes that for the couples giving birth to
children in line with the stipulations of these regulations, the wives shall be entitled to a extended
maternity leave of no less than thirty days based on enjoying the maternity leave stipulated by the
state, and the husbands shall be entitled to a nursing leave of no less than fifteen days.
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Abstract: On October 9, it is reported that Department of Social Security of Zhengzhou issued
Eleven Measures a few days ago, stipulating that the standard for lump-sum opening subsidy for
the college and technical secondary school students, people with difficulties in finding jobs, labor
force getting rid of poverty and returned migrant workers to start the first business or be engaged
in individual operation would increase from RMB 10,000 to RMB 15,000.
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Abstract: On September 26, it is reported that Sichuan issued the Interim Measures, making clear
that the employers shall pay the industrial injury insurance premiums for the overage and other
employees according to the payment base of 60% of the average monthly wage of employees of
all employers in the cities and towns in the whole province in the previous year and the payment
rate of the rate standard for other employees of such employers to participate in the industrial
injury insurance.
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Abstract: On September 23, it is reported that Beijing Municipal Social Security Bureau issued the

Notice on Implementing the Notification Commitment System for Optimizing the Handling Process

of Special Working Hours of Enterprises in China (Beijing) Free Trade Pilot Zone a few days ago.

The Notice makes clear that if the enterprises in line with conditions apply for the special working

hours, the notification commitment system may be adopted.
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Personal Information Protection Law
% of the People’ s Republic of China

b
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On August 20, 2021, the 30th Session of the Standing Committee of the 13th National Peo—

ple’ s Congress officially approved the Personal Information Protection Law of the Peo-—

ple’ s Republic of China (hereinafter referred to as “Personal Information Protection

Law” ), which will be officially implemented from November 1, 2021. The full text of Person—
al Information Protection Law covers the content of seventy—four articles in eight chapters,
including General Rules, Rules for Personal Information Handling, Rules for Cross—border
Provision of Personal Information, Individual’ s Rights in Personal Information Handling
Activities, Obligations of Personal Information Handlers, Departments Performing Personal

Information Protection Responsibility, Legal Responsibilities and Supplementary Provisions.
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Chapter I General Rules
1. It makes clear the legislative purposes and basic principles for handling personal
information. It defines personal information and the personal information handling methods.
2. It makes clear that this law shall apply to the activities of handling natural persons’
personal information in China, as well as the overseas activities of handling natural persons’

personal information in line with the specific circumstances
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Chapter II Rules for Personal Information Handling

1. It stipulates the circumstances of handling personal information legally.

2. It makes clear that the individuals shall have the right to withdraw the consent on personal
information handling

3. It stipulates that it shall not be allowed to refuse to provide the products or services
on the grounds of personal disagreement

4. There shall be clear handling rules for joint handling, entrusted handling and provisions
of personal information for the third parties

5. Automatic decision and handling and public handling of personal information shall follow
the corresponding rules

6. It stipulates that there shall be strict restrictions for handling sensitive personal
information.

7. National organs shall handle personal information in accordance with laws and

administrative regulations.
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Chapter III Rules for Cross-border Provision of Personal Information

1. It stipulates that cross—border handling of personal information shall obtain the safety
assessment of the designated departments, or be certified by the professional institutions, or
comply with the contracts formulated according to standards, or meet the conditions of laws and
administrative regulations.

2. Personal information handlers shall notify the detailed information of overseas recipients
and obtain the separate consent of individuals

3. Personal information handlers shall obtain the approval of the competent authorities if
they provide the foreign juridical or law enforcement agencies with personal information stored
in China.

4. It stipulates the measures that may taken against the overseas organizations or individuals
engaged in the activities damaging the personal information rights and interests of Chinese
citizens, as well as the countries and regions taking unreasonable measures against our country

in terms of personal information protection.
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Chapter IV Rights of Individuals in Personal Information Handling Activities

1. It makes clear the rights of individuals in personal information handling activities,
including the right to know, the decision—making right, the inquiry right, the correction right
and the deletion right

2. It stipulates that personal information handlers shall establish the application acceptance
and handling mechanism for individuals to exercise the rights and shall explain if they refuse

and that the individuals may file a lawsuit according to law in terms of their refusals
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Chapter V Obligations of Personal Information Handlers

1. Personal information handlers shall handle personal information as stipulated, take
protection measures for personal information and regularly audit the compliance of personal
information handling activities, and shall assess the impact in special circumstances

2. Personal information handlers shall take remedial actions and perform the notification
obligation for the personal information leakage

3. It makes clear the obligations of personal information handlers that provide the Internet

platform services and have the huge quantity of users and complex business types
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Chapter VI Departments Performing Personal Information Protection
Responsibility

1. It makes clear that the national cyberspace departments and the relevant departments of
State Council are the departments performing personal information protection responsibility, and
also makes clear the specific responsibilities of personal information protection departments.

2. Personal information protection departments may perform personal information protection
responsibility by taking multiple measures, such as inquiring, consulting and copying materials,
conducting inspection on site, inspecting the equipment and articles, sealing up or detaining,
interviewing the main principals and auditing the compliance.

3. The illegal personal information handling activities may be complained and reported, and

the relevant departments shall handle them timely according to law and notify the handling results.
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Chapter VII Legal Responsibilities

The legal responsibilities for violating the legal stipulations of personal information
handlers and departments performing personal information protection responsibility shall be made

clear.
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Chapter VIII Supplementary Provisions
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In order to further strengthen the measures to stabilize employment and implement the
task of ensuring the residents’ employment, General Office of Shanghai Municipal People’ s
Government issued the implementation opinions on the flexible employment through multiple

channels, which is divided into sixteen measures in five aspects. Characteristics of the

Implementation Opinions lie in:




1o &REEH], T RiEsk. MEZE . 354 B S 0L SRS
1. Distinct attitude: hold the support attitude towards flexible employment, individual operation and part-time

employment.

2. o LWIER: FERE— 2RSS X WIA ON DT RO AR, BRI ST T AT,
2. Clear division of work: make clear the corresponding responsible departments after the measures, and

require them to be responsible according to the division of responsibility.

3. fEBE AR NHHEL Wed. AMNIEEE A R e TR LR A SR S H
3. Specific measures: provide support and assistance for the new employment forms from the angles, such as

examination and approval, charging and subsidy.

4, LFFZTM: B EH N EICHIE, RACEEEREIL HbIR S, W@ IE R, sk,
Yedr 57 B 55 2 T 45 57 shF IR S, sib- P & Sl N 5@ ihif, 5147 570k T2 b i il
IATMEREE, JFSE IR AR i &8 RE AL S N i 2 R B

4. Multi-aspect support: support the laborers in multiple aspects, such as establishing the improved registration
system, providing the targeted training and employment guidance, unblocking the professional title evaluation
channels and strengthening the support and safeguarding the labor rights and interests, encourage the platforms to
communicate and coordinate with the employed personnel, guide the industry associations and industrial trade
unions to formulate the industry standards through negotiation, and propose to include the non-Shanghai residents

employed flexibly in the social insurance system of Shanghai gradually.

5. HAZEH: NBUKR. WE. SEA%SSYHRI S KRS,

5. Improved organization: implement and develop the new employment forms from multiple dimensions, such

as policy, supervision and publicity.
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ow to pay the salary after being judged to reinstatethe labo

relations after the illegal termination or expiration?
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Article 48 of the Labor Contract Law stipulates that if the employer terminates or
expires the labor contract in violation of the Labor Contract Law, and the employee
requests to continue to perform the labor contract, the employer shall continue to
perform it. In practice, if the employer illegally terminates or expires the labor
relationship, and the employee requests to continue to perform the labor contract and
reinstate the labor relationship, generally another request will be attached, that is, to
ask for paying the labor remuneration during the period of reinstating the labor
relationship. However, there is no clear legal provision on how to pay the salary.
Measures on Compensation for Violation of the Provisions of the Labor Law relating
to Labour Contracts (Lao Bu Fa [1995] No. 223) and the Reply of the General Office

of the Ministry of Labor and Social Security on Compensation for Violation of the
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Provisions of the Labor Contract by the Employer (Lao Bu Fa [2001] No. 238) issued
earlier stipulated that if the employer terminates the labor contract in violation of the
provisions or the provisions of the labor contract and cause any loss of salary income
incurred to an employee, the payable salary income of the employee shall be paid to
the employee; "the payable salary income of the employee" refers to the loss of salary
income due to the employee’s inability to provide normal labor arising from the
termination of the labor contract by the employer in violation of national laws and
regulations or the provisions of the labor contract.

B R [ S92 J2 T U5 A W R A A e D, LS A S A T T e SO AR AAEE
RO JERIAR, S H R ) AR A G —, e BER . 2557 3 BRI
PIANTT T, — AN TR IR I, — SR Ah AR bRAEAN A E o XS TR T
PRAIIIA), &M EA R AR, — iR NS TR A 5T S R A R VA )
M8, — Mo PN B 5 AN A R I 57 3 58 R 2 ke R 2 57 80 55 SR TR

Bro TR T AN ARE, S AN OSSR RN B 75 4% 55 3
fRBRDT BN R AT 12 D H TR SN, 58 R NS 54257 8 2 il bR 57 5))
A [RIAT I W TR RAE S AT, 88 =Mt N B AT DA% [A) A B HR T HR~F 25 T B A
AESCAS, B8 DU N AL AT DA% 2 1 B AR B A A, 28 e N B vy
DA G M B AR A S B AR UE ST AT, ST R A TAN T RT3, B =l
RL VBB HAH SR e B R, DO 5 b CUARREAT JBLVS L B4, 8 T Ak .

However, due to the lack of clear national provisions on how to reissue, and the
early provisions of relevant departments have a long history and low effectiveness
level, the caliber of this issue is not unified and there are obvious differences. The
difference is mainly reflected in two aspects: one is how to determine the period of
reissuing pay, and the other is how to determine the standard of reissuing pay. There
are mainly two criteria for the period of reissuing pay. One is that the employer only
needs to pay the wages during labor arbitration and litigation, and the other is that the
employer needs to pay the wages from the date of illegal termination of labor relations
to the reinstation of labor relations. There are mainly six caliber of reissuing pay. The
first is that the employer needs to pay according to the average salary of the

employee’s 12 months before the labor relationship is terminated; the second is that
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the employer needs to pay according to the normal salary standard before the
termination of the labor contract; the third is that the employer may pay according to
the average salary standard of the on-the-job employees in the same period; the fourth
is that the employer may pay according to the local minimum wage standard; the fifth
is that the employer may pay according to the local minimum living cost standard;
and the sixth is not to reissue wages. In the following, the author attempts to clarify
and summarize the local caliber through investigating the relevant provisions and
judicial precedents in various places, so as to facilitate the operation of readers.
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