I:l‘b 202243 H ¥
I Jan-Feb.2022
*I ,II ¥ 6 0
6 0

Baohua Monthly "°

* WAREBENIRWERICEBED B HERIVE

o T REE=E R #

B IFEEDER S HERE’

E.'\?ﬁ: Eﬁﬂ?‘
Rg: FETF. Bh
i EEE



0O
@
~t
=
o
Q
-
@

53 B AR 3

Labor Law News
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Close Look at New Labor Regulations
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Opinions on Issues Related to the Convergence Between Labor and Personnel Dispute Arbitration and Litigation (I)
Ministry of Human Resources and Social Security & Supreme People’s Court

A RIBER

Hot Issues

= L NS A} 77 A3
XAREZ BRI AR RIEE Be BIE L MEFRAVIEHT
An Investigation on whether Termination on the Ground of Disciplinary Violation is Legal when the Occupational
Health Check Prior to Departure of the post has Not been Conducted
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Social insurance agency may totally collapse
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Study on Non-standard Labor Relationship and Co-employer
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Abstract: On March 5, the premier of the State Council, on behalf of the State Council, made a
government work report to the Fifth Session of the 13th National People's Congress. It is proposed
in the government work report to improve the supporting measures of the three-child policy,
include the care expenses of infants under the age of 3 into the special additional deduction of
personal income tax, develop inclusive childcare services and reduce the parenting burden of

family.
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Abstract: According to the work report of the Standing Committee of the National People's
Congress and the annual legislative work plan, the Law of the People's Republic of China on the

Protection of Rights and Interests of Women will be revised this year. It is stated in the report that



the revision of the People's Republic of China on the Protection of Rights and Interests of Women
was drafted and reviewed for the first time in 2021, which conducts in-depth surveys on prominent
problems in the protection of women's rights and interests, and improves relevant provisions in

terms of preventive protection, infringement disposal, relief measures and accountability.
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Abstract: On March 15, the spokesman of the National Bureau of Statistics answered reporters'
questions on the operation of the national economy from January to February 2022. At the press
conference, Fu Linghui, director of the Comprehensive Department of the National Bureau of
Statistics, said that the development of new business forms and new models have provided more
employment options for young people. He added that in recent years, the development of online
retails, live broadcasting retails, sharing economy and platform economy has driven the increase
of new jobs. At the same time, the government has intensified the protection of flexible

employment personnel, which is also conducive to promoting the employment.
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Abstract: Recently, the China Banking and Insurance Regulatory Commission declared that the

National Endowment Insurance Co., Ltd. officially approved to open recently will focus on the
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development of innovative pension financial businesses such as pension annuity insurance,
exclusive commercial pension insurance and commercial pension plan, so as to meet the
diversified needs of the people for pension security. In addition, the pilot of pension savings is
about to start, and the pilot of commercial pension plan mainly for low - and middle-income
people is under preparation.
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Abstract: On March 2, the official website of Zhejiang Provincial Department of Human
Resources and Social Security released the Notice on Adjusting the Payment Proportion of
Employers of Basic Endowment Insurance for Employees across the Province. It specifies that
from January 1, 2022, the payment proportion of employers (including individual industrial and
commercial households with employees) of basic endowment insurance for employees will be
adjusted to 15%, and the payment proportion of employees (including employees of individual
industrial and commercial households) will be adjusted to 8%. The Notice also stipulates that from
January 1, 2023, the payment proportion of employers (including individual industrial and
commercial households with employees) of basic endowment insurance for employees will be

adjusted to 16% in accordance with the national unified standard.
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Abstract: On March 10, the official website of Beijing Municipal Bureau of Human Resources and
Social Security released the Guidelines for Laws, Regulations and Policy Documents on the
Protection of Women Workers' Labor Rights and Interests. The Guidelines lists the laws,
regulations and policy documents on the protection of women workers' labor rights and interests
from five aspects: laws, administrative regulations, relevant policy documents of national
ministries and commissions, relevant regulations and policies of Beijing, and relevant policy

documents of trade unions, and extracts some laws, regulations and policy documents.
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Abstract: On March 15, the Human Resources and Social Security Department of Hainan Province
issued the Several Provisions on Labor Security Supervision in Hainan Province (Revised Draft
for Comments), soliciting public opinions until April 15, 2022. The revised draft includes a total of
23 articles, which revises the original version mainly from five aspects: the main body and
responsibilities of labor security supervision, supervision matters, supervision methods and
procedures, provisions on special measures for wage payment guarantee in the field of engineering
construction, and legal liability. It is proposed to expand the scope of labor security supervision,
that is, to include the permanent representative offices of foreign enterprises and law firms,
accounting firms, foundations and other organizations to the scope of labor security supervision.
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Abstract: On March 24, Guangxi People's Congress published on its website the revised
Regulation on Population and Family Planning of Guangxi Zhuang Autonomous Region.
According to the Regulations, for couples who give birth to children in accordance with laws and
regulations, the man shall enjoy five days of prenatal care leave during the pregnancy of the
woman. After the birth of child, in addition to the basic maternity leave stipulated by the state, the
woman will be given an additional 60 days of maternity leave for the first child, 70 days for the
second child and 80 days for the third child, and the man is provided with 25 days of nursing leave.
During the period from zero to three years of age of the child, both the husband and wife shall
respectively enjoy 10 days of parental leave in total each year.
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Abstract: Recently, the Human Resources and Social Security Department of Anhui Province
issued the Notice on Further Safeguarding the Rights and Interests of Working Hours and Rest
and Vacation, and decided to carry out centralized investigation and rectification of the
implementation of working hours and vacation policies in the whole province from March 15 to
May 15, 2022. The content of this inspection covers the formulation of internal rules and
regulations on working hours, rest and vacation, the implementation of special working hour
system in enterprises, the overtime arrangement of enterprises and their negotiation with the trade
union and workers according to law, the implementation of the rest and vacation system for
employees, and the payment for work overtime, wages and remuneration for unused annual leave,

etc.
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Recently, in order to implement the deployment of the CPC Central Committee on improving
the diversified comprehensive mechanism for the prevention, mediation and resolution of social
contradictions and disputes, and implement the requirements for strengthening the construction of
the convergence mechanism between labor and personnel dispute arbitration and litigation, the
Ministry of Human Resources and Social Security and the Supreme People's Court jointly issued
the Opinions on Issues Related to the Convergence Between Labor and Personnel Dispute
Arbitration and Litigation (I) (hereinafter referred to as the Opinions (I)), which is another
important measure of the Ministry of Human Resources and Social Security and the Supreme
People's Court to improve the diversified handling mechanism of labor and personnel disputes,
unify the applicable standards of arbitration laws, unblock the channels for workers to protect their
rights, and maintain the harmony of labor and personnel relations and social stability. The specific
contents include:

1. WA S N BRI N RIERBIREIRAR, ANRIERA TR ERIMETE

1. It specifies the exceptions that the people's court will not accept it when the person

concerned directly brings a lawsuit to the people's court;

2 AR AR AL 2 T RF IR R AR AL, 3 NPT DR R A

2. It specifies that the person concerned can apply for judicial confirmation for the mediation
agreement reached under the auspices of the mediation organization;

3. W57 S NP R A S BN 57 S B VAR R S s B TR R R (S T
b R A T 85 A AR A5 ST AR IR URAS RV 52 B

3. It specifies that the labor and personnel dispute arbitration committee shall accept the
claims of workers who are liable for compensation for illegal termination of labor contracts,
breach of confidentiality obligations or non competition restrictions according to law;

A W57 S WUR 8 R S B AR R, IRBENAS T 32 B e SR B R, Hoal
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4. It specifies that if the worker withdraws the arbitration application and directly brings a
lawsuit to the court, the court shall not accept or rule to reject the lawsuit, and the worker may
apply for labor arbitration again;

5.0 57 SN F U 514 - N BRI Be vT DUIRIE B vk i )tk YN B SEAS 22 5 b
f2, RIASEST 5 VRIS e I 2 4

5. It specifies that the labor and personnel dispute arbitration committee and the people's
court may award or order the employer to pay economic compensation according to law, even if
the worker's claim is compensation;

6-9 VL | L N IR 54T, Wi 7 B ARE . BRI E

6-9. It standardizes the submission of evidence and other acts, and specifies the determination
of the effectiveness of statements and confessions of the person concerned;

10-15F09E 1 2 Jmy B i Bl LA ST A\ 57 855 AR i) SR A AN il FH 28 vk

10-15. It standardizes the scope of the final ruling and specifies that final ruling does not
apply to cases involving the confirmation of labor relations;
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16. It specifies the handling methods for the inconsistency between the determination of the
existence of labor relations and the effectiveness of relevant contracts by the people's court
according to the facts of the case and the claims of the parties and the award of the labor and
personnel dispute arbitration committee;

17 € I BAAL DU S 3 8 R e o | RS S AT & 8 1 T8 2 A BRI 2% Rt , R
AT SHF

17. 1t specifies that the court will not support the employer's application to revoke the final
ruling of summary treatment that meets the provisions on the ground of violating legal procedures;

18 ME C LR B AL FES R A R iR, 7T LUMRVE R sh P B R

18. It specifies that if the arbitration result that has come into force is indeed wrong, the
arbitration supervision procedure may be started according to law;

19. It specifies that if the employer terminates the labor contract due to the employee's

violation of the principle of good faith and providing false personal information to conclude the
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labor contract, which constitutes fraud, the Arbitration Commission and the people's court will not
support the employee's request for economic compensation or compensation;

19. B 5 PN SR ERL 55 30 3 i SOl A5 IR L 3R B8t 53T 3755 3 & R SR R RS A 0
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20-21. Fl5E 12T 578G R A% L 55 5 5 MV B AR O R R <5 (0 AL RN

20-21. It specifies the processing rules on compensation related to double salary of labor

contract and non competition restriction.
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An Investigation on whether Termination on the Ground of Disciplinary Violation is Legal

when the Occupational Health Check Prior to Departure of the post has Not been Conducted

THER LBRERITHESFR

(R ERTIAE) BE=TREAE, AARUMNRETERIRUBREENFTHNENSBBRIEFLRLESHITINSHE
. M (FaaBErE) EM+_FAE, NEEMIRlRFREERELNFHERETERRLEREERN, AABMNTBKEE
EEM+% (RREFEIEER) « FHU+—F (ZFURR) NAERRFTHER. TERFEEEIHEMIRVEENRT
BE (GFahaEE) E=TAFAENTEEZLZFEE, BARURBAUTNEBENAEKETERERSERRICRE.

Article 35 of the Prevention & Control of Occupational Diseases Law provides that the labor contract with an
employee involving exposure to occupational disease hazards shall not be terminated or will not expire by the
employer if the employee has not undergone the occupational health check prior to departure of the post. While
Article 42 of the Labor Contract Law provides that an employer shall not terminate the labor contract with an
employee involving exposure to occupational disease hazards on the ground of Article 40 (non-fault termination such
as incompetence) or Article 41(economic layoff) of this law if the employee has not undergone the occupational health
check prior to departure of the post. It is usually encountered in practice whether the employer may terminate
directly the labor contract without a health check prior to departure of the post when the employee involving
exposure to occupational disease hazards is terminated on the ground of serious violation of discipline according

to Article 39 of the Labor Contract Law.

& B



AT EARDS (e - BRRE 5 T ™ B 3 40 ) S S SRR T AR ) PR TR, AR
FEARTEAT 1 B BN AT B4 BUER R, RN R e Bd I (57 3h & RVED) HIRLE W E
MNBALEEMRRR, e faa ] (BB PIEE) R A NSRS kR ?

This article discusses: assuming that the fact of serious violation of the employee and the
regulation the termination based on are fine, and the only focus of the dispute is the absence of a
health check prior to departure of the post, whether the judicial authority will make the decision
that the termination is legal based on the Labor Contract Law, or the termination is illegal based

on the Prevention & Control of Occupational Diseases Law?
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