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Labor Law News
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Close Look at New Labor Regulations
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Typical Cases of Labor Disputes Released by Guangdong Provincial High People’s Court
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Typical Cases of Labor Disputes Released by Sichuan Provincial High People’s Court
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Typical Cases of Labor Dispute Involving Equity Incentive Released by Beijing First Intermediate People’s Court
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Hot Issues
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How to Compute the Limitation Period for Applying for Labor Dispute Arbitration in the Disputes over
Non-competition Restrictions?
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Professor Dong By-Talk
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The Basic Position of Legislation on Labor Dispute Settlement
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Abstract: The General Office of the State Council released on April 26, 2023 the Circular on
Optimizing and Adjusting Employment Policies and Measures to Promote Development and
Benefit People's Livelihoods, which consists of 15 articles in four aspects.It stressed the needs to
stimulate vitality and expand employment capacity, create more channels to facilitate employment
and entrepreneurship among college graduates and other young people, provide more aid to ensure
the bottom line of people's livelihoods, and strengthen the implementation of the measures. For
those qualified enterprises that hire newly graduated college students and other key groups,
one-off round of social insurance allowance, employment allowance and occupational training
allowance will be provided directly, said the Circular, which also encourages financial institutions
to provide loan renewal support for qualified micro and small businesses by optimizing their
lending approval process, determining their lending quotas rationally, and increasing their credit

support.
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Abstract: On April 4, the website of the Ministry of Human Resources and Social Security
released the Notice on Carrying out the Youth Employment and Entrepreneurship Promotion Plan

for College Graduates in 2023. The Notice deploys ten key tasks, and proposes key actions such



as implementing the employment policy for small and medium-sized enterprises to attract
graduates, stabilizing and expanding job opportunities in the public sectors, “leading the future
through job” recruitment program, and safeguarding employment rights. The Notice clearly states
that it is necessary to implement various employment policies for micro-, small and medium-sized
enterprises, compare the data of newly added insured personnel of micro-, small and
medium-sized enterprises with data such as university graduates and unemployment registration
on a monthly basis, determine the units and personnel that meet the conditions for the policy,
actively publicize the content of the policy, and open a "green channel”" and promote the "direct
compensation and quick processing”" model, ensuring that the payment is made upon application,

confirmed upon review, and distributed upon approval.
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Abstract: On April 21, the National Health Commission, the Ministry of Education, the Ministry
of Finance, and the Ministry of Human Resources and Social Security jointly issued the Notice on
the Implementation of the Special Plan for Rural Doctors among College Students. The Notice
clearly states that it is necessary to fully understand the significance of implementing the special
plan, clarify the scope and targets of the special plan, do a good job in recruiting and organizing
college students to serve as rural doctors, optimize the registration and management of college
students serving as rural doctors, support health clinics in towns to publicly recruit qualified
excellent college students as rural doctors, expand the career development space for college
students serving as rural doctors, and improve incentive measures for college students to serve as

rural doctors.
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Abstract: On April 1, the website of the Ministry of Human Resources and Social Security
released the Minimum Wage Standards in Various Regions of China (as of April 1, 2023). The
Ministry of Human Resources and Social Security has compiled a table summarizing the
minimum wage standards across the country as of April 1. The table mainly includes four levels of
monthly minimum wage standards and four levels of hourly minimum wage standards in various
regions. standard reaching 2000 yuan, including Beijing, Tianjin, Hebei, Shanghai, Jiangsu,

Zhejiang, Anhui, Fujian, Shandong, Henan, Hubei, Guangdong (including Shenzhen), Chongqing,
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and Sichuan. Compared to the beginning of the year, Anhui region is added, with the first level of

monthly minimum wage standard reaching 2060 yuan.
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Abstract: On March 31, the website of the Shanghai Municipal Human Resources and Social
Security Bureau released the Notice on Issuing the Implementation Rules for Shanghai Social
Insurance Fund Supervision and Reporting Rewards, which will come into effect on April 1, 2023
and remain valid until March 31, 2028. The Implementation Rules consists of a total of 16 articles,
which specify the reward standards for reporting based on the amount of social insurance fund
losses caused by verified illegal and irregular behaviors. The method of segmented accumulation
is adopted, and the maximum reward amount shall not exceed 100,000 yuan in total. If the final
determined illegal and irregular facts are inconsistent with the reported matters, no rewards shall
be given; if the final determined illegal and irregular facts are partially consistent with the reported
matters, only the reward amount for the consistent part shall be calculated; if other illegal and
irregular facts are also determined in addition to the reported matters, the reward amount shall not
be calculated for the portion of other illegal facts. For those which are determined to be illegal or
irregular behaviors but have not yet had an impact on the fund, a reward of 200 yuan may be given
to the reporter based on the nature of the illegal or irregular behavior and the potential loss of the
fund.
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Abstract: On April 20, the Tianjin Municipal Human Resources and Social Security Bureau and
the Tianjin Finance Bureau jointly issued the Management Measures for Rent Subsidies for
Entrepreneurship in Tianjin. The Measures specifies that individuals within the legal working age
who meet certain conditions and rent houses in Tianjin to establish enterprises or individual
businesses and operate normally, including overseas students who have returned to China for no
more than 5 years, "Haihe Talents" who have settled in Tianjin for no more than 5 years, and
"Project + Team" members who have been recognized for no more than 5 years, can apply for rent

subsidies for entrepreneurship within 2 years from the date of registration and establishment.
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Abstract: On April 25, seven departments including the Guangzhou Municipal Bureau of Human
Resources and Social Security, the Guangzhou Housing and Urban Rural Development Bureau,
and the Guangzhou Transportation Bureau jointly issued the Notice on the Issuance of the
Measures for the Administration of Paying Deposit for Wage of Workers in Construction
Enterprises in Guangzhou. The Notice specifies that the construction general contracting unit shall
pay a salary deposit at a rate of 2% of the construction contract amount (total price of construction
contract) or annual contract amount within 20 working days from the date of obtaining the
construction permit (approval of the commencement report) (or within 20 working days from the
date of signing the construction contract for projects that do not require a construction permit or
approval of the commencement report according to law). The highest amount for special and
first-class construction enterprises is 2 million yuan; the maximum amount for secondary
construction enterprises is 1.5 million yuan; the maximum amount for a tertiary construction

enterprise is 500,000 yuan.
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Abstract: Recently, the Hangzhou Federation of Trade Unions in Zhejiang Province stated that in
recent years, the Trade Unions has solidly promoted the collective negotiation of energy-level
wages and enterprises in new industries, continuously expanded the contents and fields of
collective negotiation, safeguarded the income distribution rights and interests of employees, and
contributed to the "double prosperity” and "double promotion" for enterprises and employees.
Since last year, a total of 1,090 collective contracts have been signed for energy-level wages in the

city, covering 1,162 enterprises and more than 168,700 employees.
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On April 27, 2023, the Guangdong Provincial High People's Court issued a number of typical cases of labor
disputes, involving multiple aspects such as labor relations, labor remuneration, social insurance, and contract
termination. A total of 9 cases are provided, mainly involving safeguarding the legitimate labor remuneration of
workers in accordance with the law, supporting employers' autonomy in employment, regulating the behavior of persons
with non—competition restrictions, regulating the rights and obligations of both labor and management, advocating
enterprises to participate in market competition through fair and legitimate means, and accurately defining the
scope of priority bankruptcy creditor's rights of employees in bankrupt enterprises. Case 4 attracts special
attention from the employers, which supports the employer's employment autonomy. At the same time, it should be
noted that job transfers should be based on production and operation needs, and should not be insulting or punitive.
Case 9 clearly states that l|abor remuneration is an important content of the labor contract and cannot be

uni lateral ly changed. Failure to raise objections by the worker does not mean agreeing to a salary reduction
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Typical Cases of Labor Disputes Released by Sichuan Provincial High People's Court
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On May 1, 2023, the Sichuan Provincial High People's Court released ten typical cases of labor dispute, covering
the confirmation of employment relations in new forms of employment, work-related injury compensation disputes,
competition restrictions for core technical employees, economic compensation for forcing employees to resign, the
maternity leave rights of female employees of breastfeeding, and the protection of rights and interests of
posthumous children of employees who died at work.
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The first five cases are all related to the confirmation of labor relations. The judge |listed several common
forms of new employment, including Case 1 and Case 5, where the former is a "delivery boy" and the latter is a "flash
delivery boy". The court distinguished them from the perspectives of personality subordination, economic
subordination, management and being managed, and ultimately determined that the former has a labor relationship
while the latter does not. In Case 7, the court supported the company's claim to employees for the return of
compensation and five times the penalty for breach of non—competition obligations, providing a reference for

employers to agree on the liability for breach of non—compete obligations in the future.
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IR — P RN RiEBR S RAEMST 3hF i BB 4
Typical Cases of Labor Dispute Involving Equity Incentive Released

by Beijing First Intermediate People's Court

2023F5R5H L, tR—H BT “ZERERINHMESG BHEERMRSIFH T OER EATSR, NEZRAERE
PRt X RUHEBERRMAREBENIINZEME, BRNLHTRINEMFFINARBRE, HAFHEMBABMELLERIR
o

On the morning of May 5, 2023, the Beijing First Intermediate People's Court held a press conference on "Properly
adjudicating equity incentive cases to promote the construction of the International Science and Technology
Innovation Genter"”, introducing the trial situation of relevant cases and the experience and practices of optimizing
the trial mechanism in the court and the courts within its jurisdiction and releasing typical cases of labor disputes
related to equity incentives, which provide tips for workers and employers to protect their rights

ARBE—FRARERAA: (1) MRTHITRIAMSAARMHEMRATIIMAELZEBRNFE, ATAEHEHT
&, SRMMEFTHAGFMAE, EXRNBEFHERRFHREMMIN, BEmMBRINCHMEXFUBTHFNL. (20 BRENFUSRS
MENZRF, FHEERARMATERTHIIREXRINER., (TEUEMINMERTAEBZEEYNINAE. ) URE.
BREMANFEEMERMEARU R ZFAMEHIEE AT, BERAANEERARBIAMER AT #RIRST 5 E R 5 PR 7] 5EAY
FEEME, AREFRBFERENEFARENBN, EEMEXESEMERANTLREIIME, AERTHFHENAREL LTI
EEFE. (4 BRIUHRMNBITASES ZRENBFIMNEURLRERERS. 6) RHMPRTHFNERSHPAEHFZFARR
ERBERCEEFITECENMEREMAE, RN ENSANEABY, ESRIFNXAMBIRRLLR, FERBARILINIER
kX5,

The Beijing First Intermediate People's Court states that: (1) providing equity incentives for employees is a
way for employers to motivate employees to achieve predetermined business goals. Employees can work hard to obtain
their expected benefits, the essence of which still belongs to the consideration acquired by workers for labor.
Therefore, disputes related to equity incentives belong to labor disputes. (2) Equity disputes involve the
protection of workers' rights and interests, and the provisions of laws and administrative regulations applicable
to foreign-related civil relations agreed upon between workers and employers belong to an agreement with no legal
effect. (3) The use of non monetary forms such as stocks and stock options as economic compensation for
non—competition restrictions is not absolutely impossible, but it cannot be violated. Non—competition compensation
is aimed at solving the possible living difficulties of workers due to employment restrictions and providing
sustainable and stable economic security for their survival. Non monetary and monetary forms of non—competition
compensation are chosen from the perspective of benefiting workers. (4) The performance of equity incentives shall
not violate mandatory provisions of laws and regulations or the I|imitations of the company's articles of
association. (5) The terms on the employee’ s service period in equity incentives shall be recognized as valid in
principle as long as they do not violate the mandatory provisions of laws and administrative regulations. When they
are related to the termination of labor relations, they shall be distinguished based on the reasons for the

termination
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How to Compute the Lim Labor Dispute Arbitration

estrictions?

ZURFIERRERMS, HANSZER, FEFZETRWRGIN S, MEAN, BARMEEXFRTARGIHM
&, ﬁﬂ%ﬁﬂ%‘ﬁ?" ERZAREIER, MAARMENEFHEEKENRE. AMEEFEL, EZWRFIMUSF, FEBAL

RIEMERER, —AFHEBAANRMIERZARGEZEFAMERI T, ZARANRBMUETSRNE EKERFZWRGLELA R IEE
18, BEHIE H/TEI’J1EIJ%JE$%H¢§5IE1ZIS1"IHTH_§, ERBEEIAR S MHRGRABONE, IERPNEEFEARMASFER, £&
FXRNARIPER, KRR THINEERA, #HEUsE.

Non—competition contracts are, by their nature, bilateral contracts, upon which the employee shall perform
non—competition obligations, and as a consideration, the employer shall pay economic compensation. |f the employee
violates the non—competition obligations, the employer shall have the right to claim payment of |iquidated damages
Initiated by different subjects, there are two types of liabilities in non—competition-related disputes, one for
the employee to claim the payment of economic compensation from the employer, and the other for the employer to
claim the liability for the breach of the non—competition obligations from the employee. No clear regulations have
been made at the national level or by local authorities on how to compute the |imitation period for applying for
labor dispute arbitration in disputes over non—competition restrictions. And judicial views and applications also

vary in practice. Therefore, we have researched the relevant judicial cases for your reference
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