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Labor Law News

73 S FTALE R

Close Look at New Labor Regulations
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Articles of Association of the All-China Federation of Trade Unions

SR 22 35515

Regulations on the Handling of Social Insurance
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Notice of the Human Resources and Social Security Department of Guangdong
Province on Issuing the Regulations on Holiday Benefits and Death Pension
Benefits for Employees in Guangdong Province

AR IBER

Hot Issues
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Is it possible for an employer to directly terminate an labor contract on the
ground of expiration after the labor contract expires?

BRI

Professor Dong By-Talk

K ARZER G FEARENNIESET
Discussing the idea change in the fourth judicial interpretation of labor
disputes of the Supreme People's Court
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Abstract: On October 26, the official WeChat account of the National Healthcare Security
Administration issued a statement to refute rumors about the cancellation of employee medical
insurance personal accounts and other false statements. The statement points out that in
accordance with the decision and deployment of central government and the Guiding Opinions on
Establishing and Improving the Security Mechanism of QOutpatient Mutual Aid for Employees’
Basic Medical Insurance (Guo Ban Fa [2021] No. 14), medical insurance departments in various
regions will carry out reforms in the security mechanism of outpatient mutual aid for employee
medical insurance, establish and improve the general outpatient co-ordination of employee
medical insurance, and effectively improve the outpatient security level of employee medical

insurance insured. After the reform, the personal account system of employee medical insurance

will still be retained.
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Abstract: On October 25, the official website of the Ministry of Human Resources and Social
Security issued the Notice on the Construction of Mediation Organizations for Grassroots Labor
and Personnel Disputes. It is proposed that by the end of 2025, enterprises above designated size
will widely establish labor dispute mediation committees, industry associations will widely
establish mediation organizations, labor and personnel dispute arbitration courts at the city and
county levels where conditions permit will generally establish mediation centers, and towns (sub
districts) in areas with high incidence of dispute cases will generally establish physical mediation
centers. The proportion of labor and personnel dispute cases resolved through negotiation and

mediation to the total number of dispute cases has significantly increased.
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Abstract: On October 15, the official Wechat account of the All-China Federation of Trade
Unions released the new edition of the Articles of Association of Trade Unions in China. The new
Articles of Association clarifies the right of workers in the new employment forms to join trade
unions, specifies the organizational form of regional and industrial trade union federations,
standardizes the name and term of office of grassroots trade union committees, and specifies the
requirements for trade union cadres' abilities and skills, which is conducive to the continuous
deepening of reform and construction of trade unions at all levels, and effectively plays the role of

the Party as a bridge between the workers and the masses.
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Abstract: The Regulations on the Management of Enterprise Archives announced by the National
Archives Administration of China will be officially implemented from October 1, 2023. The
Regulations puts forward clearer and more specific requirements for enterprise archival work,
which is conducive to ensuring the integrity and security of enterprise archival resources. The
Regulations consists of ten chapters and seventy-seven articles, which stipulates the requirements
for the establishment of archive rooms, architectural design, the area of archive warehouses, the
allocation of archive fixtures, archive facilities and equipment, etc., and puts forward basic
requirements for enterprises with a relatively small number of archives. It proposes the functional
requirements for the electronic archive management information system, clarifies that enterprise
archival work should be subject to inspection by the archival supervisory department, and the
headquarters of the enterprise should also assess the archival work of its affiliated units.
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Abstract: On September 13, the Chinese government website released the Notice on Further
Promoting the Management of Dental Medical Services and Guarantees. The Notice proposes to
optimize safeguard policies and guide early control of oral health issues. On the basis of the
affordability of fund, eligible therapeutic medical service and medical consumables will be

included in the basic medical insurance payment scope according to the procedures.
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Abstract: On September 4, the State Council Information Office of the People's Republic of
China held a regular briefing on the policies of the State Council, introducing relevant information
on the Regulations on the Handling of Social Insurance. At the meeting, Li Zhong, Vice Minister
of Human Resources and Social Security, introduced that expanding the coverage of social
insurance is an important responsibility entrusted to relevant departments such as human resources,
social security, and medical security by the CPC Central Committee and the State Council.

In terms of endowment insurance, it is necessary to cancel the household registration restriction
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for flexible employees to participate in the basic endowment insurance for enterprise employees in
their places of employment, and organize flexible employees who have not yet bought the basic
endowment insurance for enterprise employees to buy the basic endowment insurance for urban
and rural residents in accordance with regulations.

In terms of work-related injury insurance, it is necessary to consolidate the achievements of
participating in work-related injury insurance according to projects in the construction engineering
field, actively give priority to the participation of grassroots express delivery outlets in
work-related injury insurance, and accelerate the pace of fully implementing the work-related

injury insurance system for occupational groups.
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Abstract: On October 16, the Beijing Municipal Human Resources and Social Security Bureau,
Tianjin Municipal Human Resources and Social Security Bureau, and Hebei Provincial
Department of Human Resources and Social Security signed the Agreement on Cooperation in
Entrusting (Entrusting) Appraisal of Work Ability of Workers with Injuries in Beijing, Tianjin and
Hebei and Promoting the Appraisal of Work Ability in Xiong'an New Area with High Standards
and Quality, with an aim to further promote the coordinated development of
Beijing-Tianjin-Hebei region, and improve the level of cooperation in work injury insurance work
in the region. The Agreement specifies that cooperation will be carried out in areas such as mutual
commission of the initial appraisal of the labor capacity of work-related injured employees in this
region, and the support of the region for the high standard and high-quality development of labor
capacity appraisal work in Xiong'an New Are.
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Abstract: On September 26, the website of Shanghai Medical Security Bureau released the Notice
on the Issuance of Several Measures for Further Supporting Health Service Capacity
Enhancement of Communities with Medical Insurance in the City. The Notice specifies that the
reimbursement ratio for outpatient and emergency services in grassroots medical institutions
should be moderately increased, with the reimbursement ratio for community outpatient and
emergency services for in-service employees increasing to 80% and even to over 85% for some
retirees. It is proposed to improve the actual reimbursement level of grassroots medication, Class
B drugs in the medical insurance catalogue used at primary medical institutions (except drugs with
self-funded quota standards) shall be paid with reference to Class A drugs, and the payment policy
for centralized procurement of drugs with quantity shall be implemented in accordance with

relevant regulations.
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Abstract: Since September, the revised Regulations on Safety Production in Jiangxi Province,
Regulations on Safety Production in Sichuan Province, and Regulations on Safety Production in
Nanjing City have been officially implemented, which provide stronger legal security for local
production.

Among them, the Regulations on Safety Production in Jiangxi Province specifies that, to address

the limited space operation accidents that have occurred in recent years, production and business
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units engaged in limited space operations such as storage tanks, sewage tanks, fermentation tanks,
and sewers should take necessary safety measures. At the same time, village committees and
resident committees should assist higher-level departments in strengthening safety warnings and
reminders for personnel operating in limited spaces such as sewage tanks and fermentation ponds.
The Regulations on Safety Production in Sichuan Province further clarifies the main
responsibilities of production and operation units, territorial management responsibilities,
departmental supervision responsibilities, and comprehensive supervision responsibilities of
emergency departments, as well as the responsibilities of employees, trade unions, industry
organizations, and third-party service institutions, in a bid to ensure that responsibilities are
implemented by the minimum work unit.
The Regulations on Safety Production in Nanjing City stipulates that production and operation
units should establish and implement a safety production risk grading and control system, make
safety risk reports and take on the responsibilities of hidden danger investigation and management
for production safety accidents, and requires that the record of hidden danger investigation and
management for major accidents be kept for no less than 5 years.
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Articles of Association of the All-China Federation of Trade Unions
O
(Partly revised at the 18th National Congress of the All-China Federation of Trade Unions,
and passed on October 12, 2023)

1983

The Articles of Association of the All-China Federation of Trade Unions is the fundamental
regulatory document of the All-China Federation of Trade Unions, and the basic principle for
handling internal affairs of the federation. The current Articles of Association was formulated at
the 10th National Congress of the All-China Federation of Trade Unions in 1983. This revision
has comprehensively collected, studied and fully adopted the opinions and suggestions put for-
ward by trade unions at all levels, members, and union cadres. The specific comparison for
changes is shown in the following table (the bold part in the article represents added or modified
content, the shaded part represents deleted content, and the bold part in italics represents adjust—

ed content.):
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Regulations on the Handling of Social Insurance




G REEZ TG CRIR “CRBID7) B2 2023 457 H 21 HE B 11 52
o, 2023 458 H 16 Hrpte NRISMEE 55458 765 5 a4, H 2023 4 12 A 1 Hig
JAT . CERB) SeAt o ORI 2 P U 5 FBATBUE R, S AR TAR KR, Ml
ARG AL 1L 5B 6B .

The Regulations on the Handling of Social Insurance (hereinafter referred to as the
Regulations) has been adopted at the 11th Executive Meeting of the State Council on July 21,
2023 and promulgated by Order No. 765 of the State Council of the People's Republic of China on
August 16, 2023, and will come into effect on December 1, 2023. The Regulations is the first
administrative regulation in the field of social insurance handling, marking a new step in the
legalization, standardization, and refinement of social insurance handling work.

(kA1) 3£ 7 % 63 5%, FENFMIEUAAIE “ A7« — U 1 E G
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B (5 B MRE . FrB e AU IRTT . X — DR T ARG I PE AL S 1R
BB R BARPAT . BEAB G A B3 ST 4 3 A UGS B — SR At IR DT E L. =2 W]
By 7 RO R . BORIB I IR (E B35 D UEBIARE . 450 70 BRI R DL RO e R 4
RN DEAIR 555773, BN RBEATEA IR AR A SR 55 . DU WIH 1 I
B RAS . EORARE NN GRFE FF ARG B R 2ETT IR S5 WS, AL S ORISR 55
TR AN EAL S IRIEATBOB T BT IRIAT BUR T IR AL RZ AU« #EORIRST DL S5 AT
W, LA ORI S HVE BEHIRE . ZORMFBORT] . H I HLOHIE St B T B
TERTUE. MBEORIE SO, BBl BB R AR IR G B A R IE E 55
BIEAT N, BUE T AR AERSTE

The Regulations consists of a total of 7 chapters and 63 articles, and the main content can be
summarized as "Five Clarifications". Firstly, it clarifies the scope of application, and it applies to
social insurances stipulated by the state, such as basic pension insurance, basic medical insurance,
work-related injury insurance, unemployment insurance, and maternity insurance. Secondly, it
clarifies the responsibilities of the handling agency, and stipulates the responsibilities of social
security agencies in handling registration and transfer of social insurance relationship, information

recording and storage, salary verification and distribution, etc. This further reflects the
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responsibilities of social security agencies as specific executors of social insurance policies, direct
guardians of people's rights and interests, and direct providers of public services. Thirdly, it
clarifies the requirements for convenience and benefit of the people, and requires to enable the
people to enjoy more efficient and convenient public services by strengthening information
sharing, reducing proof materials, shortening processing time, and providing personalized services
to special groups. Fourthly, it clarifies the supervision and management measures. It requires
social insurance agencies to negotiate and sign service agreements with eligible institutions to
standardize social insurance services, requires the administrative departments of human resources,
social security, and medical security to supervise and inspect social security agencies and social
security service agencies, and establish a social insurance credit management system, and requires
financial departments and auditing agencies to conduct supervision in accordance with the law.
Fifthly, it clarifies legal responsibilities for illegal activities such as defrauding social security fund
expenditures, concealing, transferring, misappropriating, or illegally investing with and operating

social security funds.
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Notice of the Human Resources and Social Security
Department of Guangdong Province on Issuing the
Regulations on Holiday Benefits and Death Pension
Benefits for Employees in Guangdong Province
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On September 22, 2023, the Human Resources and Social Security Department of
Guangdong Province issued a notice on the Regulations on Holiday Benefits and Death Pension
Benefits for Employees in Guangdong Province, which came into effect on July 1, 2023. The
Provisional Regulations on Holiday Benefits and Death Pension Benefits for Employees in
Guangdong Province, issued in 1997, automatically expired upon the expiration of the
implementation period. The changes between the new and old regulations are as follows:

Lo AR B 5R 58 B2 9 IR H B R B IR E 7 AMEIT, BIRA 7. 1. 16
W AL AT AL R BB R E

1. The number of legal holidays stipulated by the state in the old regulations is revised,
and the number of holidays for New Year, Spring Festival, Tomb Sweeping Day, Labor
Day, Dragon Boat Festival, Mid-Autumn Festival, and National Day is specified.

2. MR 3 SR AR O ML A2 MR A1 1R X A DR R e $AA T AR TR 5 b G A ) A K

2. The paid annual leave for employees shall be implemented in accordance with relevant
national regulations, and the relevant provisions on late marriage leave in the old
regulations are deleted.
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3. The new Regulations clarifies that funeral leave is 3 days, which shall be directly
enjoyed by immediate family members (parents, spouse, children). If the spouse's
parents die, approval from the employer is required before taking the funeral leave.
Home leave shall be implemented in accordance with relevant national regulations.
4. BB 98 K, TFE & HFIN=A 80 R, BT E% 15 RIKE =,
FET 2 3 5% LN, BHEEER 10 REE JUR, IR 7 A 7 290 SR )
UNEEIEF TN A

4. The new Regulations specifies that maternity leave is 98 days. Eligible employees
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are entitled to 80 days of bonus leave, male employees are entitled to 15 days of
paternity leave, and parents are entitled to 10 days of parental leave per year for
children under the age of 3. The conditions and days of leave for one-child care are also
specified.

AR B U — TR R s 22, & ) LA PR AT DA E 7 70 & HF
JEN EAGEE 2 U, A B A & i R H AR R

The new Regulations specifies that holidays should be arranged in a one-time and
continuous manner in principle. Parental leave and nursing leave may be arranged
separately according to regulations, with no more than 2 times in principle. All holidays
include statutory holidays and rest days.

“PIIRE AR - MERGR ey R e B0, ASERRR A F S
The new Regulations specifies that the "one-time relief fund for supporting immediate
family members" and "one-time pension" are cancelled and no longer need to be paid

by the company.
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Is it possible for an employer to directly terminate an labor contract
on the ground of expiration after the labor contract expires
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Paragraph 1 of Article 34 of the Interpretation of the Supreme People's Court on Issues Concerning
the Application of Law in the Trial of Labor Dispute Cases (l) (hereinafter referred to as "New Judicial
Interpretation (1)") (Judicial Interpretation [2020] No. 26), which came into effect on January 1, 2021: "
After the expiration of a labor contract, if the employee continues to work for the former employer, and
the former employer does not express any objection, it shall be deemed that both parties agree to
continue to perform the labor contract under the original terms. If either party requests to terminate the
labor relationship, the People's Court shall support the request. " This article completely follows
paragraph 1 of Article 16 of the original judicial interpretation of the Supreme People's Court.
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However, the original judicial interpretation was promulgated in 2001 when the Labor Contract Law
was not promulgated, while the Labor Law, which was in force at that time, allowed employers and
employees to agree on the termination conditions of labor contracts. With the implementation of the
Employment Contract Law in 2008, the clause on the termination conditions of the labor contract was
deleted and changed to be limited to statutory circumstances; Articles 5 and 6 of The Implementation
Regulations for the Labor Contract Law further stipulate that if a labor contract has not been concluded
for less than one year from the date of employment, and_the employee does not conclude a written labor
contract with the employer, the employer has the right to terminate the labor contract. The term "from the
date of employment" here is generally understood to include not only the first working day for the
employer, but also the date of commencement of a new employment relationship after the expiration of
the previous employment contract. It can be seen that according to the operation mode of the
Regulations for the Implementation of Labor Contracts, if the employee does not refuse to renew the
labor contract after the expiration date, the employer doesn’t have the right of termination. The provision
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that either party may file a termination after the expiration of the contract by either party in paragraph 1 of
the original 2001 Judicial Interpretation conflicts with the statutory grounds for termination stipulated in
the Labor Contracts Law and the Regulations for the Implementation of Labor Contracts that came into
force later, so after the promulgation of the Regulations for the Implementation of Labor Contracts, it is
generally considered that paragraph 1 of Article 16 of the original 2001 Judicial Interpretation is no longer
be enforced.
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However, Article 34 of the New Judicial Interpretation (l), which came into effect in 2021, completely
follows Article 16 of the original judicial interpretation, can it be understood literally that if the contract
continues to work after the expiration of the contract, either party has the right to terminate it arbitrarily?
Is it an expansion/addition of statutory termination? There are many controversies in judicial practice.
This article attempts to analyze the understanding of this issue by researching and summarizing judicial
precedents in some major regions across the country.
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