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Notice of Ministry of Human Resources and Social Security, Organization
Department of the CPC Central Committee and Ministry of Finance on
Promulgation of the Provisional Measures for Implementing the Flexible
Retirement System
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Notice of the Supreme People's Court Regarding the Release of the 42nd Batch
of Guiding Cases
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Typical Cases of “One Letter and Two Documents” in Labor Law Supervision
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Hot Issues

EZHRET: BEARNREMRRERSNERAERMHTHEM?
Case Research: Does illegal adjustment of job position constitute failure to
provide labor conditions in accordance with the labor contract?

BERIR
Professor Dong By-Talk

BHEFIRELEFNBEES
Discussion on the mindset in legislation of labor dispatch
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Abstract: Recently, the Notice on the Average Monthly Working Hours and Wage Conversion for
Employees throughout the Year was released on the website of the Ministry of Human Resources
and Social Security. In accordance with the Notice, the average working time for employees
throughout the year have been adjusted as follows: 248 working days per year, 62 working days
per quarter per quarter, and 20.67 working days per month. When converting daily and hourly

wages, legal holidays are not excluded, and the number of paid days per month is 21.75.
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Abstract: On January 1, the Ministry of Human Resources and Social Security issued the notice
on the implementation of the Decision of the State Council on Amending the <Measures for the
Holidays of National Festivals and Commemorative Days>. According to the notice, during legal
holidays and paid annual leave, employees are entitled to the same salary as during normal
working periods. If enterprises and other units arrange for employees to work on legal holidays,
they shall pay the employees a remuneration of no less than 300% of their daily or hourly wage
standards stipulated in the labor contract. If enterprises and other units, due to work needs and
with the consent of the employees, do not arrange for employees to take annual leave or arrange
for fewer days of annual leave than the entitled days, they shall pay the employees remuneration
for the unutilized annual leave days in accordance with the law.
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Abstract: Recently, the Ministry of Human Resources and Social Security issued the Notice on
the Integration of Foreigner Work Permit and Social Security Card, deciding that starting from
December 1, the Foreigner Work Permit and the Social Security Card would be integrated to
provide convenience for foreigners working and living in China. According to the Notice, the
application, extension, change and cancellation of work permit shall be handled online in the
Work Management Service System for Foreigners in China. Foreigners do not need to apply for
the physical work permit after entering China. For those who have obtained the physical foreigner
work permit, the principle of “no change” shall be followed, and the new procedure of card
integration shall be implemented when the existing work permit is applied for extension or

change.
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Abstract: On December 12, the Ministry of Human Resources and Social Security, the Ministry
of Finance, and three other departments jointly issued the Notice on the Comprehensive
Implementation of the Personal Pension System. According to the Notice, starting from December
15, 2024, all workers who have participated in the basic endowment insurance for urban
employees or the basic endowment insurance for urban and rural residents in China can participate
in the personal pension system. Participants can open a personal pension account through the
National Social Insurance Public Service Platform, the electronic social security card, the 12333
APP, or other unified national online service entrances, and open a personal pension fund account
in a commercial bank. Additionally, the scope of tax preferential policies will be expanded, and
the implementation scope of personal pension tax preferential policies will be expanded from pilot
cities to the entire country.
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Abstract: On December 31, the official website of the Shanghai Municipal People’s Government
released the Notice on the Issuance of <Several Measures for Accelerating the Improvement of the
Fertility Support Policy System and Promoting the Construction of a Fertility-Friendly Society in
Shanghai>. The Several Measures consist of four aspects and twelve items, clearly stating that the
role of maternity insurance in covering the medical expenses and maternity allowances of insured
female employees should be strengthened, and relevant benefits should be implemented. The
medical expenses of unemployed individuals participating in the basic medical insurance for urban
residents should be covered. Study should be conducted on including flexible employees who
participate in basic medical insurance for employees in maternity insurance. It is also clearly
stated that a fertility subsidy system should be established. A reasonable cost-sharing mechanism
should be established, and employers meeting certain conditions may apply for a 50% subsidy for
the social insurance premiums paid by them during the maternity leave of the female employees.
In addition, the policies for special deductions for personal income tax on the care of infants under
three years old and children's education should be implemented.
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Abstract: On December 27, the Notice on the Issuance of <Measures for the Participation of
Specific Personnel such as Elderly Persons in Work-related Injury Insurance in Hunan Province
(Trial)> was released on the website of the Human Resources and Social Security Department of
Hunan Province. The Measures consists of twenty articles, clearly stipulating that enterprises,
public institutions, social organizations, private non-enterprise units, foundations, law firms,
accounting firms and individual industrial and commercial households with employees within the
administrative region of Hunan Province may participate in work-related injury insurance and pay
the premiums for the following specific personnel they employ in accordance with the Measures:
(I) Workers over the legal retirement age who are male and no more than 70 years old or female
and no more than 65 years old; (II) Interns aged 16 and above from colleges and universities
(including technical colleges), including those who have signed a tripartite internship agreement
or have been approved by the school to intern at the internship unit; (III) Social trainees and
medical graduate students during standardized training for resident physicians, assistant general

practitioners, etc. Employers shall pay work-related injury insurance premiums for overage
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personnel based on their labor remuneration. If the labor remuneration is lower than 60% of the
average salary of urban units employed in the province in the previous year, the monthly payment
base shall be determined based on 60% of the average salary of urban units employed in the
province in the previous year. For those with the labor remuneration higher than 300% of the
average wage of all urban units in the province in the previous year, the monthly payment base
shall be determined at 300% of the average wage of all urban units in the province in the previous
year.
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Abstract: On December 25, the Notice on Adjusting the Living Care Allowance for Personnel

19



with Work-Related Injury in Beijing in 2024 was released on the website of the Beijing Municipal
Human Resources and Social Security Bureau. The Notice clearly states that starting from July 1,
2024, the living care allowances for employees with disabilities ranging from grade one to four
due to work will be adjusted. After the adjustment, the care allowance for those who are
completely unable to take care of themselves will be no less than 5,941.5 yuan, the care allowance
for those who are mostly unable to take care of themselves will be no less than 4,753.2 yuan, and
the care allowance for those who are partially unable to take care of themselves will be no less
than 3,564.9 yuan. The adjustment covers the employees with work-related injury who were
receiving care allowances before December 31, 2023. The expenses will be paid with the
work-related injury insurance pooling fund. The units not participating in the pooling fund shall

bear the expenses themselves.
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Abstract: Recently, the Shanghai Municipal Human Resources and Social Security Bureau, the
Shanghai Federation of Trade Unions, and the Shanghai Women's Federation jointly launched a
pilot of the “Fertility-Friendly Position” employment model, aiming to stabilize and expand
employment and create a fertility-friendly working environment. The pilot encourages employers
to provide positions with flexible working hours, flexible working methods, and a friendly
working environment, mainly for those raising children under the age of 12. These positions will
implement flexible working systems, including flexible working hours and telecommuting, so as
to help workers balance work and family. Relevant departments will guide key industries and new
economic forms to pilot this model and establish a list of employers with “Fertility-Friendly
Positions”, and urge their implementation of maternity leave protection. At the same time, public
employment services and training subsidies will be provided, and the needs of employers with
“Fertility-Friendly Positions” will be given priority in appraisal and policy support.
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Notice of the Supreme People's Court Regardi

the Release of the 42nd Batch of Guiding Cas
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On December 23, 2024, the Supreme People's Court held a press conference to
release the overall situation of protecting labor rights and interests in accordance with
the law, as well as typical cases related to disputes of wage arrears and specialized
guiding cases on labor disputes in new forms of employment. The 42nd batch consists
of a total of 4 specialized guiding cases on labor disputes in new forms of
employment. This marks the first time that the Supreme People's Court has issued

such specialized guiding cases in this regard.
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This batch of cases pertains to occupational groups such as food delivery riders,
online live-streamers, and designated drivers, focusing on the determination of labor
relations between platform enterprises and workers in new forms of employment and

responding to outstanding problems in judicial practice and clarifying rules.
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Guiding Case No. 237, “A Service Outsourcing Company in Liangxi v. Xu
*shen over Confirmation of Labor Relations”, stipulates that when a platform

enterprise or a platform employment cooperative enterprise enters into a contract for
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undertaking services or cooperation with a worker, and the worker asserts the

existence of a labor relationship with the enterprise, the people's court shall make a

determination in accordance with the law based on the factual circumstances of

employment, comprehensively consider factors such as the degree of autonomy the

worker has over working hours and workload, the extent of being managedand

controlled during work, whether the worker is required to abide by relevant work

rules, algorithm rules, labor discipline, and reward and punishment measures, the

continuity of the worker's employment, and whether the worker can determine or

modify transaction prices. In cases where there is an employment fact and a dominant
labor management exists, it shall be lawfully determined that a labor relationship

exists.
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Guiding Case No. 238, “Sheng *huan v. A Network Technology Company in
Jiangsu over Confirmation of Labor Relations”, further clarifies that when a
platform enterprise or a platform employment cooperative enterprise requires workers
to register as individual business owners before signing contracts for undertaking

services or cooperation,_and the worker claims that the labor relationship should be

recognized based on the actual performance, the people's court shall, upon

clarification of the facts, make an accurate determination in accordance with relevant

laws. Moreover, this case also clarifies that in cases where the main business involves

subcontracting, the people's court shall, based on the factual circumstances of
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employment and the degree of labor management, and in combination with factors

such as the actual entity responsible for labor management and the source of labor

remuneration, lawfully determine that the worker establishes a labor relationship with

the enterprise that has the closest connection. The above two cases are of significant

importance in effectively addressing the problems that exist in practice, such as
evading the establishment of labor relations through signing contracts for undertaking
services or cooperation, “guiding” workers to register as “individual business owners”,

or using serial subcontracting and other methods.

HRPIEP 239 B “ERIFHAEPAMARFHEFRE" VI
G A TR A I TARRT . TR TAR IR R, DA b
T 0 5 24 TS BT . ELXR R0 AR SO R ALY 124
WAy 2R SRS AT, AR KR

Guiding Case No. 239, “Wang v. A Culture Media Company in Beijing over
Labor Dispute”, clarifies that when a brokerage company has weak control over the
working hours, content, and process of its practitioners, the practitioners do not need
to strictly adhere to the company's labor management system. If the brokerage
company has strong bargaining power on matters such as the distribution of interests,
it shall be determined that there is no dominant labor management and no labor

relationship between the two parties.
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Guiding Case No. 240, “Qin *dan v. An Automobile Technology
Development Service Company in Beijing over Labor Dispute”, clarifies that
when a platform enterprise or a platform employment cooperative enterprise conducts
necessary operational management to maintain the normal operation of the platform

and provide high-quality services but does not form a dominant labor management,
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the people's court shall not, in accordance with the law, support the claim of the

worker that a labor relationship exists with the enterprise.

JESC B -
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During the operation process of the employer, disputes often arise due to unilateral
adjustment of the job position of the employee. When such dispute occurs, some
employees will seek relief by filing a labor arbitration on the grounds of requiring the
employer to restore the original position. At the same time, there are also many
employees who directly terminate the labor contract and ask the employer to pay
economic compensation on the grounds that the employer violated Article 38 (1) of
the Labor Contract Law, "failing to provide labor conditions in accordance with the
labor contract." On one hand, it goes without saying that the employer legally
exercises its autonomy in employment and transfers the employee; On the other hand,
if the employer is found to have unilaterally transferred the employee illegally or
unreasonably, will the employee's request to terminate the labor contract and ask the
employer to pay economic compensation on the grounds that the employer "failed to
provide labor conditions in accordance with the labor contract" be supported by the
judicial department?
There are relatively large differences in practice on this issue. In this article, the
author will analyze relevant laws and regulations and present recent case research in
various places to clarify whether the unilateral job transfer by an employer will be

deemed to constitute "failure to provide working conditions as agreed in the labor
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contract" in judicial practice, in order to provide assistance to the company's

employment management strategy.
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