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Administrative Measures for Labor Capacity Appraisal
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The Fourth Batch of Typical Cases on Labor and Personnel Disputes Released by
the MHRSS and the Supreme People *s Court
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Typical Cases on Protecting the Rights and Interests of Workers in New
Employment Forms
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Ten Typical Cases on Strengthening the Connection Between Arbitration and Trial
in Labor Dispute Resolution
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Typical Cases Involving the Adjudication of Workers' Right to Rest and Take
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Hot Issues
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Should Restricted Stock Proceeds Be Included in the Calculation Base for
Economic Compensation

—A Case Study of Beijing, Shanghai and Guangzhou Practices

Professor Dong By-Talk

Professor Dong By-Talk
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Countercyclical vs. Procyclical: Understanding the High Rate of Labor Disputes

Through Legal-Economic Logic
1






= ZEBITERE R IO T B R K S AR 4l SR B2 SRR M IR IEBUR

MW NALHR

W2 L H, ANARES. WBGHE. BLos B mIBka A (O T LSt Rk PRI A2 b 8 RIBUR 14
IR, FESE S SR ML PRI RS b BB RIBCRE . KD WIHA, IELEAE M IRIEER, 5
B RAFIIS PR AL AT HE IR IE _EAE RSN SRl ORI 3 1K) 30% R4 B8] 60% (/I
k), BT IR AN ARSI B NSE. [FIR, SELEECRESETIANIBIEOR, 7T
B A RIR B N AT U R e 2000 TCHIHRESR THAMIG o HRAh, G R EDR AL S R R R
W N REEAAE T, R IS E B, R G B . BORHAT IR £ 2025 4 12 A
31 H, BAESCHRFMAE ML, B7iBNLE ST, JEZE R IR PRI -

Abstract: Recently, the Ministry of Human Resources and Social Security, the Ministry of
Finance, and the State Taxation Administration jointly issued the Notice on Continuing the
Implementation of Unemployment Insurance Policy Measures to Stabilize Jobs and Benefit the
People, to continue the implementation of unemployment insurance policy measures to stabilize
jobs and benefit the people. The Notice specifies the continuation of the job stabilization refund
policy. Eligible insured enterprises may apply for a refund of 30% (for large enterprises) or 60%
(for MSMES) of their unemployment insurance premiums paid in the previous year. The funds can
be used for employee living allowances, social insurance contributions, trainings, etc. Meanwhile,
the skill improvement subsidy policy will be continued. Eligible employees or unemployed
persons can receive a skill improvement subsidy of up to RMB 2,000. Additionally, the Notice
requires solid efforts to ensure the basic livelihood of the unemployed, enhance the management
of service delivery, and strengthen the prevention and control of fund risk. The policy will remain
in effect until December 31, 2025, aiming to support enterprises in stabilizing jobs, facilitating

vocational skills upgrading, and securing the baseline of unemployment security.
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Abstract: On April 17, the Ministry of Human Resources and Social Security, the Ministry of
Finance, and the National Health Commission jointly issued the Notice on Fully Implementing
Direct Inter-provincial Settlement of Medical Expenses Covered by Work-related Injury Insurance,
marking the comprehensive rollout of direct inter-provincial settlement of medical expenses
covered by work-related injury insurance. The Notice specifies that the direct inter-provincial
settlement of medical expenses covered by work-related injury insurance will be implemented
nationwide starting from April 1, 2025. All regions must rely on the national direct inter-provincial

settlement information system for medical expenses covered by work-related injury insurance to



achieve direct inter-provincial settlement of medical expenses for injured workers using social
security cards in stages. The special goals include: By the end of 2025, over 30% of tier-3
designated medical institutions for work-related injuries in the original pilot regions must support
direct inter-provincial settlement; by the end of 2026, over 50% and 30% of tier-3 designated
medical institutions for work-related injuries in the original pilot regions and newly included
regions must support direct inter-provincial settlement; during the “15th Five-Year Plan” period,
the coverage will be gradually expanded to include more designated institutions, with direct
inter-provincial settlement of general outpatient services to be implemented at an appropriate time.
The Notice also stipulates the scope of personnel and settlement, specifies registration, medical
treatment, and settlement procedures, and emphasizes fund management, information system
construction, and work requirements. This action aims to better protect the rights and interests of
injured workers, meet public medical needs, and enhance the quality of insurance administration
services.
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Abstract: On April 28, an official from the National Development and Reform Commission
introduced at a press conference held by the State Council Information Office that China will
introduce several measures to stabilize employment and the economy and promote high-quality

development. The specific measures include five aspects: In terms of supporting employment, the
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measures primarily include encouraging enterprises to actively stabilize employment, increasing
vocational skills training, expanding work-relief programs, and strengthening public employment
services; in terms of stabilizing foreign trade development, the measures primarily include tailored
support for each industry and enterprise, helping export enterprises mitigate risks, expanding the
“going global” of service products, and encouraging foreign-funded enterprises to reinvest within
China; in terms of promoting consumption, the measures primarily include expanding service
consumption, strengthening care for disabled elderly, boosting automobile consumption, and
establishing a skills-oriented salary distribution system; in terms of actively expanding effective
investment, the measures primarily include improving consumption infrastructure, vigorously
boosting the enthusiasm of private investment, and establishing new policy-based financial
instruments; in terms of creating a favorable environment for stable development, the measures
primarily include continuously stabilizing and invigorating the capital market, consolidating the

stable situation of the real estate market, and increasing financial support for the real economy.
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Abstract: The document titled Opinions of the General Office of the CPC Central Committee and
the General Office of the State Council on Improving the Social Credit System was released to the
public on March 31, specifying seven aspects. The Opinions emphasizes that disciplinary
measures against dishonest conduct must be carried out in accordance with laws and regulations.
It calls for standardizing the establishment of disciplinary measures for dishonest conduct and
reasonably determining the scope and intensity of such measures in accordance with laws and

regulations. The competent industry authorities shall specify the conditions and procedures for
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inclusion into and removing from the list of seriously dishonest entities through departmental rules.
Entities included in the list shall be subject to restrictions or prohibitions in accordance with laws
and regulations when applying for government funds, enjoying tax preference, issuing stocks or
bonds, etc. The list will be expanded to include seriously dishonest entities in real estate market,
the Internet, human resources market, and medium- and long-term energy contracts.
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Abstract: Recently, the Ministry of Industry and Information Technology and 14 other
departments issued the Guidelines on Promoting Compliance Awareness and Strengthening

Compliance Management for Small and Medium-sized Enterprises, requiring the implementation
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of labor contract system to protect employees' legitimate rights and interests such as obtaining
labor remuneration and enjoying rest and vacation. The Guidelines requires that by 2030, the
compliance development environment for small and medium-sized enterprises (SMEs) should be
further optimized. A compliance service work system for SMEs should be established basically,
enabling enterprises to cultivate compliance management awareness and capabilities that meet
high-quality development requirements. The level of law-based and compliant operations should
be significantly improved, making compliance a key component of SMEs' core competitiveness.
In the section of “identifying key areas of compliance management”, the Guidelines require SMEs
to ensure labor compliance. SMEs are encouraged to abide by labor laws and regulations, establish
and improve labor employment management systems, and define management requirements for
introduction, development, utilization, training, assessment, incentives, and exit of human
resources. SMEs should implement the labor contract system, comply with relevant employment
and labor regulations, and safeguard employees' legitimate rights and interests such as obtaining
labor remuneration, enjoying rest and vacation, participating in social security, and receiving
vocational training; SMEs should provide employees with necessary safeguards in line with
occupational health and safety standards to reduce health and safety risks; SMEs should allocate
funds for employee education as required, with over 60% dedicated to frontline workers.
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Abstract: On May 20, Fujian Provincial Social Insurance Center for Government Agencies and
Public Institutions issued the Notice on Prompting Insured Units to Provide Relevant Services for
New Retirees, emphasizing that insured units must attach great importance to handling relevant
matters for new retirees to ensure the payment of pensions on time and in full. The Notice points
out that in recent years, delay in reporting by units, untimely premium payment, incomplete
transfer of endowment insurance relation, and unrecorded occupational annuity contributions have
resulted in pension payment delays for some retirees. These issues have been flagged as audit
rectification items for the social insurance fund. To meet the requirements for audit rectification,
all units must designate dedicated personnel to handle social insurance procedures, thoroughly
verify the eligibility criteria for soon-to-retire personnel, timely resolve issues such as premium
arrears and unrecorded occupational annuity accounts, and submit complete documents for

retirement benefit verification as required.
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Abstract: On May 13, Jiangsu Provincial People's Court and the Department of Human
Resources and Social Security of Jiangsu Province jointly released typical cases on labor and
personnel disputes in 2024, covering areas such as non-competition, protection of rights and
interests during the probation period, childcare leave rights, and labor relationship determination,
providing legal guidance for employers and workers. One notable case, “Labor Arbitration Case
Filed by a Sports Company”, has drawn attention. An ordinary employee, Luo, was required not to
engage in similar work for two years after leaving the company or pay liquidated damages of
RMB 100,000. The arbitration committee ruled that Luo did not qualify as a “specific personnel
with access to trade secrets”, and thus the company’s demand was unreasonable. The claim was
dismissed. This case clarifies that non-competition must have reasonable boundaries, and
employers shall not abuse such clauses to restrict employees’ freedom of employment. It serves as

an important reference for safeguarding workers' rights and interests.
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Abstract: On April 30, Tianjin Municipal Human Resources and Social Security Bureau and
Tianjin Municipal Higher People's Court jointly released typical cases on labor and personnel
disputes. The five typical cases released this time include: 1. Determination of labor relationship

under the cooperation agreement between couriers and express delivery companies; 2. Legality of
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employers' termination of labor contracts after employees refuse job transfers; 3. Determination of
legal relationship between anchors selling commodities and live streaming entities; 4. Legality of
employers' unilateral termination of contracts upon the expiration of the second fixed-term labor
contract; 5. Resolution of labor disputes through the joint mechanism of “human resources and

social security authorities + courts + trade unions + industrial park management committees”.
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Recently, the Ministry of Human Resources and Social Security and the National
Health Commission jointly issued the Administrative Measures for Labor Capacity
Appraisal (Order No. 55), aiming to standardize the procedures for labor capacity
appraisal, strengthen management, and safeguard the legitimate rights and interests of
employees injured at work as well as those disabled due to illness or non-work related

reasons.
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The Administrative Measures for Labor Capacity Appraisal specifies that the
groups subject to labor capacity appraisal include employees injured at work and
those applying for disease or disability allowances due to illness or non-work related
disabilities. In terms of appraisal procedures, if an employee suffers a work-related
injury and, after treatment, the condition becomes relatively stable but results in a
disability that affects his/her labor capacity, or if the period of work suspension with
pay (including any extension confirmed by the Labor Capacity Appraisal Committee)
expires, the injured employee or his/her employer shall apply to the labor capacity
appraisal committee at the municipal level for labor capacity appraisal. Besides, the
Administrative Measures for Labor Capacity Appraisal also emphasizes improving
public convenience by reducing unnecessary materials, and prohibiting repeated

submission of materials that can be obtained through information sharing. Where
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conditions permit, local authorities may accept labor capacity appraisal applications
online. The time frame for issuing appraisal results has been shortened from 20 days

to 15 days.
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To thoroughly implement the important arrangements of the Third Plenary
Session of the 20th CPC Central Committee on improving labor relationship
consultation and coordination mechanisms and strengthening the protection of
workers' rights and interests, while leveraging the unique advantages of labor and
personnel dispute arbitration and the judicial system's guiding, promoting, and
safeguarding role, the Ministry of Human Resources and Social Security (MOHRSS)
and the Supreme People's Court recently released the fourth batch of typical cases on

labor and personnel disputes to provide practical guidance for arbitration and trial.
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Case 1. Can an Injured Worker Claim an Extension of the Period of Work
Suspension with Pay Based on a Medical Diagnosis Certificate? Analysis: The period
of work suspension with pay differs from the medical treatment period certified by
medical institutions. The latter is determined by the medical institution based on the
specific injury of the worker, while the former has a uniform maximum duration.
Extension shall be confirmed by a statutory specialized agency in accordance with
legal procedures. If the worker’s injury is severe or special circumstances require an
extension of the period of work suspension with pay, the worker shall strictly follow
the procedures stipulated in Article 33 of the Work-related Injury Insurance
Regulations to apply for confirmation to the labor capacity appraisal committee at the

municipal level, and shall not unilaterally extend it solely based on the medical
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diagnosis certificate issued by the medical institution.
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Case 2. Can Employers Adjust the Position or Reduce the Salary of Female
Employees Due to Pregnancy? Analysis: When conducting daily employment
management, employers must lawfully protect the legitimate rights and interests of
female employees, especially those who are pregnant, on maternity leave, or
breastfeeding (hereinafter referred to as the “three periods”). Employers must not
infringe on the labor rights of female employees in the “three periods” by indirectly
adjusting their positions, increasing their workload, or other means, nor may the
employers unlawfully reduce the salaries and benefits of female employees in the

“three periods”.
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Case 3. Can the Dependents of a Deceased Employee Claim Compensation from
the Employer for Failure to Pay Social Insurance Premiums in Accordance with the
Law? Why typical: The employer's payment of social insurance premiums for workers
in accordance with the law is one of the preconditions for workers to enjoy social
insurance benefits. Where a worker dies due to illness or non-work related reasons,
and the employer's failure to pay social insurance premiums in accordance with the
law results in the worker's dependents receiving less compensation and other benefits,

the employer shall compensate for the difference in accordance with the law.
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Case 4: If a Worker Voluntarily Assumes the Social Insurance Premiums that the
Employer Should Have Paid But Failed to Pay, Shall the Employer Bear
Compensation Liability? Analysis: The employer's failure to pay social insurance
premiums for workers in accordance with the law is an illegal act, so the employer

shall bear corresponding legal liabilities.
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Case 5. Is a Non-competition Clause Valid if the Subject is Ineligible? Why
typical: It clarifies that when adjudicating non-competition disputes, arbitration and
trial bodies at all levels shall adhere to the principle of balancing enterprise
development and employee rights protection. They must conduct substantive reviews
of non-competition clauses, ensuring both the protection of employers’ legitimate
rights and interests such as trade secrets and preventing the improper expansion of the
scope of non-competition from hindering workers' freedom of career choice. The goal
is to balance the interests of market entities while maintaining fair and competitive
order of the market economy, thereby fulfilling the original intent of non-competition

system to the greatest extent.
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On April 30, the Supreme People’s Court released typical cases on protecting the
rights and interests of workers in new employment forms. This batch of cases aims to
clarify the following: 1. Applying the identification standards of the special guiding
cases on labor disputes in new employment forms for reference; 2. Adjudicating cases
involving disputes over liability insurance contracts in new employment forms in
accordance with the law; 3. Properly handling cases where workers are injured while
performing work tasks; 4. Properly handling cases where workers cause damage to
others while performing work tasks. The issues addressed in these cases include:
whether a labor relationship is established when there is factual employment
relationship and dominant labor management between an enterprise and a ride-hailing
truck driver; how to determine whether an activity falls under “work-related duties” in

relevant liability insurances in new employment forms.
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Ten Typical Cases on Strengthening the Connection
Between Arbitration and Trial in Labor Dispute Resolution
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On April 28, Shanghai No. 2 Intermediate People’s Court and Shanghai
Municipal Human Resources and Social Security Bureau jointly selected ten typical
cases on the connection between arbitration and trial in labor dispute resolution.
These cases aim to create a demonstrative effect, improve the diversified governance
of labor disputes, promote the construction of harmonious and stable labor
relationship, and serve the goal of high-quality economic and social development. The

case analysis is as follows:
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Typical case 1: Case on Termination of Labor Relationship Due to an
Enterprise’s Failed Negotiation over Project Termination. The focus of dispute in such
cases is whether an employer’s independent business decisions, such as adjusting
organizational structures, abolishing departmental positions, closing stores, or
suspending operations, constitute “major changes in objective circumstances”. The
arbitration body in this case stated that: According to the labor contract, the existence
of the employee He’s position was based on a cooperative project between an
information technology company and an automobile company. As the cooperative
project terminated due to the expiration of the agreement, this constituted a “major
change in objective circumstances”, making it practically impossible to continue

performing the labor contract.
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Typical case 2: Case on Unlawful Dismissal Due to Subordinate’s False
Reimbursement. The focus of dispute in such cases is how employers should
appropriately assess the “severity” of disciplinary violations, which shows respect for
and comply with the law in employment management, so as to avoid excessive
punishment imposed by employers on employees for minor disciplinary violations or
general negligence. The arbitration body in this case stated that: Factors to consider
include the employee’s scope of responsibility and subjective malice in the

misconduct.
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Typical case 3: Case on Major Dereliction of Duty by Employee Leading to
Company Losses Due to Fraud. The arbitration body in this case stated that: If an
employee causes significant losses to the employer due to their own fault in the
process of performing duties, he/she should bear appropriate compensation liability in
case of major fault. The extent of compensation shall be determined comprehensively
based on factors such as the employee’s length of service, job responsibilities,

performance of duties, and salary, so as to achieve a balance of interests.
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Typical case 4: Case on an Enterprise’s Adjustment of Salary in a Specific

Department Through “Democratic Procedures”. The arbitration body in this case
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stated that: The adjustment of employee salary by an enterprise through democratic
procedures must not violate mandatory legal provisions. The enterprise must treat all
employees fairly and avoid unreasonable salary cuts targeting specific groups or

individuals.
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Typical case 5: Case on Whether Failure to Fulfill Reporting Obligations
Violates Non-Competition Obligation. The arbitration body in this case stated that:
Currently, Chinese law does not explicitly stipulate a “non-Competition reporting
obligation” for departing employees. From a legal perspective, the reporting
obligation is a collateral obligation arising from the principal contractual obligations
under the non-competition agreement, which relies on both parties to the labor
relationship voluntarily fulfilling it in accordance with the principle of good faith. On
one hand, employees should truthfully disclose information within reasonable limits
as agreed, in compliance with the Personal Information Protection Law. If a dispute
arises, employees may bear a higher obligation to explain and provide evidence
regarding their fulfillment of non-competition obligations. On the other hand,
employers cannot directly determine a breach of non-competition obligations solely
based on the employee's failure to perform reporting obligations. Substantive review
must be conducted by considering factors such as whether the employee engaged in
competitive activities and whether the employers are in competing business

relationships.
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Typical case 6: Case on Confirmation of Labor Relationship for a “Delivery
Worker”. In this case, the arbitration body conducted an in-depth review of the actual
employment situation, examining factors such as the employee's autonomy over
working hours and workload, and the degree of management and control in the labor
process. This strengthens the identification of hidden labor relationships among
workers in new employment forms, safeguards their legitimate rights and interests to
work-related injury compensation and labor security in new employment forms, and
helps guide and standardize employment order in new employment forms, thereby

establishing good and harmonious employment relationship.
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Typical case 7: Case on Non-competition Dispute Involving an Anchor Selling
Commodities “Starting a Competing Business”. This case clarifies the judicial review
standards for determining whether anchors selling commodities qualify as subjects

bound by non-competition obligations.
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Typical case 8: Case on Dismissal of Employee due to Workplace Sexual
Harassment. This case affirms that upholding professional ethics and social morality
is a fundamental duty of employees. Employers have the right to manage workplace
conduct by requiring employees to refrain from behavior that violates professional

ethics, social norms, or family values.
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Typical case 9: Case on Unlawful Dismissal of an Employee Due to Flaws in
Sick Leave Certificate. This case highlights that during employment, employees
should obey the employer’s proper labor management, and employers should exercise
employment management rights lawfully, in good faith, and reasonably. Sick leave is
a legal right of employees, and employers must not set obstacles. Employees should
go through prescribed procedures for sick leave, and employers must approve sick
leave applications that comply with legal regulations. If there are minor procedural
flaws in sick leave applications, employers should contact the employees for

correction rather than immediately terminating the labor relationship.
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Typical case 10: Case on Confirmation of Labor Relationship for a “Ride-hailing
Driver”. The ruling of this case clarifies that people’s courts shall avoid simplistically
applying “appearance-based” principles to define legal relationships when hearing
such cases. Instead, they shall examine the actual employment conditions in each case,
focusing on factors such as worker recruitment process, employment management,
remuneration settlement, and withdrawal methods, to prudently determine whether a
labor relationship exists between the worker and the enterprise, thereby fully

protecting the legitimate rights and interests of workers in new employment forms.
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Typical Cases Involving the Adjudication of
Workers' Right to Rest and Take Vacations
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On May 13, Beijing No. 3 Intermediate People’s Court held a press conference
on “Establishing Harmonious Labor Relationship: Adjudication of Cases Involving
Workers' Right to Rest and Take Vacations”, briefing the overall situation and
characteristics of such cases heard by the court in the past three years, issuing tips and
suggestions to employers and employees, and releasing nine typical cases. The
description shall include, but not be limited to, the following: If an employee provides
substantial labor through online work that obviously occupies rest time, the employer
shall pay overtime wages. Employers have no right to restrict workers' statutory
entitlement to paid annual leave through internal rules and regulations. Workers who
meet the condition of having worked continuously for 12 months are legally entitled
to paid annual leave even during their probation period. If internal rules and
regulations stipulate that statutory annual leave should be taken before additional

company-provided welfare leave, such provisions shall be implemented as required.
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Restricted stock, as one of the classic models of equity incentives, has long been
regarded by many companies as an indispensable tool for long-term motivation. From
a corporate governance perspective, this incentive model enables a deep alignment
between employees’ personal interests and the future development of the company,
thereby effectively enhancing employee motivation and ultimately improving the
company’s economic performance. However, the dual nature of restricted stock—
constituting both shareholder rights under corporate law and consideration under labor
law—has led to increasingly complex disputes. With the widespread adoption of this
incentive model, labor disputes involving restricted stock have also shown a year-on-
year increase. Among these, whether the proceeds from restricted stock should be
included in the calculation base for economic compensation has emerged as one of the
most frequently contested issues. At the root of this issue lies the lack of a clear
definition under current Chinese law as to whether the proceeds from restricted stock
qualify as “wages.” This legislative ambiguity has resulted in significantly divergent
adjudication standards across regions. This article analyzes representative cases from
Beijing, Shanghai, and Guangzhou, with the aim of providing practical reference for
enterprises in compliance management and for employees in safeguarding their rights

and interests.
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