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Labor Law News
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Close Look at New Labor Regulations

FEM:  «REMRMFEE<F NG REE>2 T 18] 7 SE e 40 1 »
New Regulation: The Detailed Rules of Tianjing Municipality for the Imple-
mentation of <Labor Contract Law>
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New Regulation: Provisional Regulations on the Human Resources Market
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Risk prevention of human resources in the protection of competitive Edge
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Comparison and analysis of the labor contract system between China and foreign coun-
tries
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Summary: Recently, the General Office of the Communist Party Central
Committee and the General Office of the State Council of the People's Republic of
China (“PRC”) issued the Plan for the Reform on the State and Local Taxation System
(hereinafter referred to as the “Reform Plan”). It has made it clear that as of January 1,
2019, the basic pension insurance premiums, basic medical care insurance premiumes,
unemployment insurance premiums, work injury insurance premiums, maternity
insurance premiums and other various social insurance premiums shall be collected in
a uniform way by the tax authority.
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Summary: After the list for the first group of 12 institutions engaging in the
personal tax-deferred commercial pension insurance business was publicized, CPIC



vied to issue China’s first personal tax-deferred commercial pension insurance policy
in Shanghai, which indicates that the long-planned pilot policies for personal
tax-deferred commercial pension insurance have been formally implemented. The
personal tax-deferred commercial pension insurance piloted in Shanghai and other
areas demonstrates that China has made an important step in the exploration for the
third pillar of pension insurance.
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Summary: Recently, the Minister of the Ministry of Human Resources and
Social Security Zhang Jinan represented the Chinese government to sign the Joint
Intention Statement of the Government of the People's Republic of China and the
Government of Federal Republic of Germany on the Youth Internship Exchange
Programme with the Minister of Labor and Social Affairs of Germany Hubertus Haier
in Berlin.
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Summary: South Korea Minimum Wage Committee recently decided that the
standard for the minimum hourly wage of 2019 will be raised 10.9% from KRW
7,530 (approximately equivalent to RMB 44.6) of this year to KRW 8,350 (RMB
49.5). Till then, the minimum hourly wage of South Korea will break through the
KRW 8,000 (RMB 47.4) mark for the first time.
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Summary: According to the Nikkei news report, the Japanese companies in



difficulty of recruiting talents now turns to hire female employees because of serious
shortage of labor force. The basic survey of employment structure released by Japan's
General Ministry in 2017 showed that the employment rate of 15-64 year old women
reached 68.5%. Compared with the previous survey in 2012, it increased by 5.4
percentage points to a record high.
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Summary: The Special Provisions of Jiangsu Province on Labor Protection for
Female Employees will be implemented as of July 1. The Special Provisions has
included the protection for female employees during the whole pregnancy into
regulation, which stipulates that the female employee who is pregnant less than 3
months may take leave of miscarriage prevention and the female employee who
claims dysmenorrhea may rest for 1-2 days.
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Summary: Recently, according to the Several Provisions of Shenzhen
Municipality on Regulating the Discretion to Exercise Administrative Punishments,
the Shenzhen Municipal Human Resources and Social Security Bureau regulated on
the discretion to exercise administrative punishments under the Regulation on
Promoting Gender Equality in Shenzhen Special Economic Zone, and punished the
gender discrimination during recruitment.
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Summary: The signing ceremony of the Cooperation Framework Agreement of
Work Injury Insurance in Beijing, Tianjin and Hebei was recently held at the public
service center of Xiong’an New District of Hebei. The three areas will cooperate in
the three aspects regarding the identification of work-related injuries, the
identification of work ability and the rehabilitation of work-related injuries to fully
protect the legitimate rights and interests of injured workers.
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New Regulation: The Detailed Rules of Tianjing Municipality for the Implementation of
<Labor Contract Law>

RANRAL: RETT NSRRI S PR )

Issuing Authority: Tianjin Municipal Human Resources and Social Security Bureau
AT AT (2018) 145

Document Number: No. 14 [2018] of the Tianjin Municipal Human Resources and Social
Security Bureau

A H 0: 201847 H2H

Date Issued: July 2, 2018

A HIY: 201848 H1H

Effective Date: August 1, 2018
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Summary :

Recently, the Detailed Rules of Tianjing Municipality for the Implementation of
<Labor Contract Law> (hereinafter referred to as the “Detailed Rules” ) was issued.
Although it has only 18 provisions, yet it covers various aspects of labor relations
and has detailed stipulation regarding the issues on which no clear stipulation had

made in the previous regulations of Tianjin but disputes may arise in practice.
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Regarding the identification of labor relationship: According to the Detailed
Rules, pre-post training shall also be deemed as employment. Paragraph 2, Article 3
of the Detailed Rules provides that in the event that the employer arranges its
employee to participate in pre-post training, the labor relationship shall be established
as of the day when the employee participates in the training.
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Regarding the signing of labor contract: The Detailed Rules again clarifies the
standard for calculating the double pay which shall not include quarterly bonus,
year-end bonus, business loyalty and etc. See Article 4 of the Detailed Rules.
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Regarding the performance of labor contract: salary, benefit and working hours
system
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The base for calculating the overtime pay: According to the Detailed Rules, if
the base for calculating the overtime pay is not specified, the amount of which the
overtime pay has been deducted from the total salary deserved by the employee shall
be taken as the base for calculating the overtime pay. See Article 7 of the Detailed
Rules.

(2) Rk TR Bt ARYE CSSam iy, NS SERs ok Tk, 75
T RN Bl e b 6 SEAT A I 1] B, AR 57 B[R] P B 40 E o VF LGSt 40 U )
5\

The execution of special working hours system: According to the Detailed



Rules, the employer shall notify the employee of the working hours system applicable
to the employee and specify it in their labor contract if the employer executes special
working hours system. See Article 8 of the Detailed Rules.
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Payment of economic compensation for non-competition restriction: According
to the Detailed Rules, the economic compensation for non-competition restriction
shall be paid after the dismissal or termination of the labor contract, i.e. it prohibits
the payment of the compensation to the employee together with the payment of
employee’s salary during the employment. See Article 9 of the Detailed Rules.
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Social security insurance contributions: According to the Detailed Rules, the
employer must contribute social security insurance for the employee in full payment.
If the agreement between the two parties that the social security insurance will be
unpaid or underpaid shall be invalid, and moreover, it will be deemed as that the
employer fails to contribute the social security insurance due to its own reasons. See
Article 15 of the Detailed Rules.
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Regarding the dismissal of labor contract:
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According to the Detailed Rules, the employer shall execute its right of
dismissal within six months if it finds that the employee has situations of seriously
violating the rules and systems which meets the conditions for dismissing the labor

contract. See Article 12 of the Detailed Rules.
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According to the Detailed Rules, if the employee has situations of seriously
violating the rules and systems which however the employer fails to specify in the
rules and systems in advance, the employer shall not dismiss the labor contract based
on the reasons beyond the rules and systems in such situations. See Article 17 of the
Detailed Rules.
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Regarding the termination of labor contract:
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The time of terminating the labor contract: According to the Detailed Rules,
the time of terminating the labor contract shall be 24:00 a.m. of the day when the
labor contract expires. See Article 11 of the Detailed Rules.

(2) F7ENE AR %A RAE CSEREan ), FNERALAR B 57 50 & [F] 2 7€ 2%
i S DA E FE 4R v BRI, A0 PN B2 R BEZERF BRAR v 57 3 45 [R] A 20 38 2511
57 8l A S N 2R 35 57 35 [ 260 E 57 358 A 1, T3 A 9 R TN S f) JER TRl 24
B35 R AR, N S 7] 57 8 5 ST Gr M o TE DL (SRl )y 551 DU 5658
Ko

The conditions for renewing the labor contract: According to the Detailed
Rules, if the employer changes the terms stipulated in the labor contract and it is
difficult to ascertain whether the conditions thereof be maintained or improved, it
shall be regarded that the employer fail to maintain or improve the conditions agreed
in the labor contract. If the employee does not renew the labor contract and thus the
labor relationship is terminated in such a situation, it shall still be regarded as that the
labor relationship be terminated due to the employer’s reasons and the employer shall
pay the economic compensation to the employee. See Paragraph 2, Article 14 of the

Detailed Rules.
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Regarding the suspension of labor contract: According to the Detailed Rules, if
the employee is ill or injured due to non-work related reasons during the probation,

the probation may be suspended through negotiation between the two parties. See

Article 13 of the Detailed Rules.
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New Regulation: Provi
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Summary :
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The Provisional Regulations on the Human Resources Market (hereinafter
referred to as the Provisional Regulations) has been the first administrative
regulation in market field of human resources in China since the open—up reform.
The Provisional Regulations has seven chapters with 48 provisions and has sys-—
tematic regulations on the management system of human resources market, cultiva—
tion and construction of human resources market, human resources service insti—
tutions, norms of human resources market activities, supervision and management

of human resources market and so forth.




A=t
Highlights:
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Regarding the cultivation and construction of human resources market, the
Provisional Regulations strengthens the responsibilities of local governments,
stipulating that the people's government at or above the county level shall bring the
construction of human resources market into the planning of national economic and
social development and establish the information system of supply and demand for
human resources market which covers both urban and rural areas as well as various
industries so as to provide services for job hunting and recruitment. See more details
in Article 9 and Article 10 of the Provisional Regulations.

2+ END RIS T IHHENT I, (AT 01D VR SLRBUSRL. T)
gi gy AR SS RO EESR, Wnse A~ 38N JT BE R 55 HLAE B 24 4 e A5 B
gAn WAL BT F . BOREM S WSEIRSS: K BNL bS5 E
ATECVF AT T, Al N T BEUR AR 55 T H SeAT % S AR VRN (AT 261D 26
gk Wk

Regarding the access to the human resources service market, the Provisional

bl

Regulations promotes to implement the requirement in the reform aimed at
simplification of administrative procedures, decentralization of powers, combination
of decentralization with appropriate control, and optimization of services. For
example, it provides that public human resources service institutions should provide
free information, career introduction, career guidance, consultation of policies and
regulations and other services. It also defines the job intermediary activities as
administrative licensing matters, and requires other human resources service projects
to be subject to recordation administration. See more details in Article 15 and Article

18 of the Provisional Regulations.
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Regarding the supervision and management on the human resources service
institutions and the market, the Provisional Regulations clearly defines the norms of
the market activities, and makes a comprehensive use of information publicity,
random sampling, national standards, self-discipline, and other regulatory means,
as well as investigates and punishes the behavior of "black intermediary" and other
criminal acts in the human resources market in order to ensure the market vitality and
order. See more details in Chapter 5 and Chapter 6 of the Provisional Regulations.

4y R NGRS SM IR R E T, A ISR AR ST HLAG AT 03 N A
5N ANKIZTER &R, ERXS N A 5IE RS ML R B B g . L (AT 5%
iy HF="12%.

The Provisional Regulations stipulates that the human resources service
institutions which have strict restriction on the use of human resources service
outsourcing shall not change the labor relations between the employer and the
individual employee, however, it does not provide any clear definition on the scope of
human resources service outsourcing. See more details in Article 30 of the

Provisional Regulations.
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Risk prevention of human resources in the protection of competitive Edge
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Dong Yin, Baohua Law Firm




Competitive edge is an important intangible asset of enterprises. The invasion of
competitive edge mostly intersects with human resource management. There are
various types of torts, e.g. poaching employees from competitors with malice to poach
competitive edge, flaunting product developed by former employees of competitors,
commercial bribe to poach competitive edge. It is difficult to protect competitive edge
due to three characteristics of competitive edge: incorporeality, non-rights and
publicness. It is more effective to comprehensively use the competition law and labor
law to protect the competitive edge. Firstly, management measures should be
established to distinguish the competitive edge of the unit and the individual
capabilities of the employees. Secondly, management measures should be established

to limit malicious job-hopping.
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