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Labor Law News

EZUE P UNES:

Close Look at New Labor Regulations

HEM: «FREWHR. FSPHASHUMBZASHEFTRELERERS
WLEY
New Regulation: Minutes of the Symposium on Interrogation Work of

Dongguan Intermediate People's Court and Labor and Personnel Dispute
Arbitration Com-mittee
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Hot Issues

ZHIAM: FHEIBERAARMUBEERFEZREFBIRER, {TH
RE 5 R HUER?

Case Study: How to Ascertain the Amount of Loss If Employee Claim Company for Compensa-
tion of the Loss of Endowment Insurance Benefit?
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Professor Dong By-Talk

55 5 3L % QAT R X 88 =Rl 5 U

How does labor legislation deal with the third employment peak?
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Abstract: Recently, The National Medical Security Administration, Ministry of
Finance of People‘s Republic of China, The National Health Committee of People‘s
Republic of China and The State Council Leading Group Office of Poverty
Alleviation and Development have issued Guiding Opinions on Resolutely Fulfilling
the Task of Eliminating Poverty and Striving for Hardness in Medical Security
(hereinafter referred to as Opinions). The Opinions clearly require local governments
to adhere to basic standards, establish and improve the basic medical security system,
and ensure that all the poor are covered by the three systems (basic medical insurance,
serious illness insurance and medical assistance) as a hard task for medical security.
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Abstract: Recently, Nie Mingjun, Director of the Department of Endowment
Insurance, Ministry of Human Resources and Social Security of the People‘s Republic
of China introduced at the MOHRSS press conference for Q3 that as of the end of
September, the total amount of pension insurance, unemployment insurance and
work-related injury insurance reduced by RMB 272.5 billion Yuan. At the beginning
of the year, it is estimated that the annual fee reduction will be around RMB 310
billion Yuan. Judging from the current situation, the conservative estimate should
exceed RMB 380 billion Yuan.
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Abstract: At present, the General Office of Ministry of Human Resources and Social
Security of the People‘s Republic of China has issued Supplementary Notice on Issues
Concerning the Transfer and Continuation of Employees’ Basic Endowment
Insurance Relations (hereinafter referred to as Notice). The Notice has made
arrangements on issues related to further improving the transfer and continuation of
basic old-age insurance for employees.
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Abstract: Recently, National Health Commission of the People‘s Republic of China
revised Administrative Measures for Diagnosis and Identification of Occupational
Diseases formulated by Ministry of Public Health in 2013 to form the Administrative
Measures for Diagnosis and Appraisal of Occupational Diseases (Draft for
Comments), which is now open to the public for comments.
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Abstract: According to relevant reports, it is becoming more and more difficult to find
a job in Australia. Having a bachelor's degree is still a key to finding a job. Statistics



show that 32% of jobs in Australia require a bachelor's degree or higher. Of the nearly
800,000 jobs expected to be created in the next five years, more than half are
degree-required.
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Abstract: Recently, a Beijing Intermediate People's Court issued ten typical cases of
non-competition to the public. It aims at guiding employers and employees to legally
sign non-competition agreements. Among the ten typical cases, the typical, frequent
and highly concerned problems such as the subject of non-competition restriction, the
longest term, compensation for non-competition restriction and liquidated damages
are all explained in detail.
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Abstract: Recently, Guangdong Provincial Bureau of Statistics released the economic
performance of Guangdong in the first three quarters of 2019. According to the data,
by the end of September, 102.0%, 89.5% and 107.6% of the annual tasks had been
completed for new jobs in cities and towns, re-employment of unemployed people
and employment of people with employment difficulties respectively, which also
means that Guangdong has completed the target of new jobs in cities and towns in the
whole year ahead of schedule
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NS PRATANE A RN T TR AL, TP A ERE 10 Fioe

KIS BT Hk

WE L H, LEgm A RHEERR, 2018 FEMiHREA A TR ECH 10. 82
Jigt, PEI¥ON 12,14 o, AT ITHER 16, 4% HAipeS gk, T
Wbk, Hod, BRI BOKA AR {5 B A AME BRIk
W BTSSR R S5 L T8 KP4
Abstract: Recently, the Shanghai Municipal Human Resources And Social Security
Bureau said that in 2018, the median wage of skilled talents in the city was RMB
102,200 Yuan, with an average of RMB 121,400 Yuan, 15.4% higher than the
average wage in the city, and the higher the skill level, the higher the wage. Among
them, employees in the power, heat, gas and water production and supply industries,
information transmission software and information technology service industries, and
scientific research and technology service industries have higher wages.

AR, AT A A 2968 F1. AN RONES E RN ERAES. L
PR Ss — 2 AL TAE 2018 FF A4 IEH HENFIH e A A, BLFE S LM £,
R L PRI T (HEdEmgdm. SImf s T vEsiae AA4) 19. 85
FiNo LHERMAEE N 2018 FEHUS HI 43 L HEIRON, SRR TR, i3
G BN OMPE L%, BN AS N LR &R, & T
90% N B I A gL, 50%AL B N Ar R, 10%07 B N IRALEL
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2018 4F, HifRe N A T AN 10.82 Ft, FHECH 12.14 Hox, WA
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N T.43 Tigt. BEEFREELRINIRT:, FHREAA LE KA N & .

3. HREANA L3R KP AN g v — B #  Aor
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10. 35 J37G, IWEA 11. 5%.

FREAA B LB A% (10.82 Jiot) Hb— M E KA 0.47 Jioc, I8
(13.5%) &1 2 NES . M AA THE PN 14.5 Jiot, —EE AL
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LA 8. 58 J3 7T, NI ASMEA 7. 48 J5 7T, RV A3 53] bE H BRI /N R
ki 3. 97 JiJeH 5,07 Ji gt

5. HBRAUKAEF=HEROY . A5 BHEARMRS L. B RS E A A T o
=]

MEATW T REAN A THEKVE, BRI K AEF= R R 15 B AL
ARG BEAR MG B0 A AR S s, T AL 5k 17. 08
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Fiae NA LA 0.82 J3 oM 1.1 JiJt.
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Abstract: Minutes of the Symposium on Interrogation Work of Dongguan Intermediate People's Court and Labor
and Personnel Dispute Arbitration Committee (Hereinafter referred to as "Minutes”) was formed at the labor dispute
tribunal convergence work forum held on May 5, 2019, was released by Dongguan Intermediate People's Court and

Labor and Personnel Dispute Arbitration Committee




S

Highlights:

. G AME R R S T SRR U T

I On the issue of economic compensation or the calculation base of compensation

1o (LE) BIRALE T2 5 A2 <5 B £2 <5 (0 S B0 2 5 B 57 50 2 | IRt )
AT, Ve (LE) k. IR LEERUARE], 650 =032 52 B U RF
T

1. The Minutes explicitly exclude the wages of workers in abnormal attendance
months when calculating the base of economic compensation or compensation. For
details, see Article 5 of the Minutes. The caliber is the same as that of Zhejiang and
other places, while Beijing's judicial practice holds the opposite attitude.

2. (ZE) W AT AME e Bl SRR BN SRR TS AN E
MR R A IR, T AR ORYE 2 ST HHRINE . L (L) Tk
% (2) I,

2. The Minutes clearly state that whether various bonuses should be included in the
calculation of economic compensation or the base of compensation needs to be
determined according to the occurrence cycle, not just according to the date of bonus

payment. For details, see Clause 2 of Article 5 of the Minutes.

“n RN BRI N2 R REAE N (F7sh & RTRD) S =1\ 55— 3R
(V0D TRLAE 52
IT Whether the overtime work arranged by the employer can be considered as the case
stipulated in Item (4) of Paragraph 1 of Article 38 of the Labor Contract Law
(2D N AL ZHRRE R INEEA B BN E N (GiahaRE) 28 =+/\
FER AR (MU THLE HY PN SAL R 3 i B SR VRO E , B
J7 BB GG, AR NS SR A8 IR 57 30, AT LA
ZIETE, TN (L) SBNKE .
The Minutes clearly state that any employer who only arranges overtime work should
not be directly identified as the "employer's rules and regulations violate the

provisions of laws and regulations and damage the rights and interests of workers"
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stipulated in Item (4) of Paragraph 1 of Article 38 of the Labor Contract Law.
However, any employer who punishes a worker who refuses to work overtime can

apply the situation. For details, see Paragraph 2 of Article 6 of the Minutes.

= TOIRE T
IIT Work injury insurance
1o (L2E) WIa TOIR T2 05 ar s T+ =S P Lotk 50 X 5 iHE
KR 57 3N IRl e B A B A2 g B AT+ =S P Tot iy s— 8. )
(LZ) )\ 5%
1. The Minutes clearly state that the calculation method of the average salary for the
injured workers in the 12 months before the injury or the resignation is the same as
that of the 12 months before the resignation of the economic compensation or
compensation for the termination of the labor contract. For details, see Article 8 of the
Minutes.
2+ (LLE) B VP E DR AN A IR T LB 32 i R 57 35k R IR SRIGAH K
FrdfE, TORAETE KRG SR AT P 4% LRH I LA S #e 2% (BRI
AR (&R SiaE FEFELE (7ala k) B=1 )\ FMERIT NS
BUL O TS R RR 57 3 9% A 1Y, WP € JA B3R 97 B AT ol FHON SR GHH . TE LD
) LSk
2. The Minutes made it clear that the injured workers who have been assessed as
disabled shall not have the right to request the subsequent treatment fees, wages
during the period of work stoppage and salary retention and prosthesis replacement
fees after they voluntarily propose to terminate the labor relationship and obtain
relevant treatment. However, if the employer illegally rescinds (terminates) the labor
contract or the has an act stipulated in Article 38 of the Labor Contract Law causes
the injured worker to propose to rescind the labor relationship, the legal follow-up
treatment expenses shall be borne by the employer. For details, see Article 9 of the

Minutes.
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VI The treatment of female employees in three periods

1o (L) WL T E3A a7~ Boa ez it WA g E FARM, B
AN, TEW (L) B+ %

1.The Minutes clearly state that if a female worker receives family planning and birth
control operations during her legal maternity leave, the holidays can be increased. For
details, see Article 12 of the Minutes .

2+ (4Z) W IR TE BILFAR, (EAT IR B Bog B8 7 2 RbAR AR
(1, AZSE AT R AL B O AR U 2 LT AR B PR R 8] — o it
B, VI (22 DU XA A E UO U 2L AR A B AT
& VERIRLE o

2. The Minutes clearly state that if a female worker needs to rest in bed according to
the doctor's advice during the preliminary preparation stage due to IVF surgery, she
can be treated as sick leave during this period. All female employees shall be treated
as sick leave during the IVF operation and until the recovery from the operation. For
details, see Article 14 of the Minutes. This is the first time in China to define the

holidays caused by IVF surgery.

B RBT 5T B A RS T 5

VII The double salary caused by not signing the labor contract

L (220 Bl 1815 55 3 & [RI AN A5 57 3 & R B AN A 5 2R« 18125 57 3 5 R
M7 18125 557 3l & [\ 2 4 H N B A7 T 5 S AT AR 25T 57 3 & [A) BUR% L
WE: AETAE RN, NP A A T2 B — > H 1K
H i E 4257 3 & R AT — H XU T8 24 N () B+

1. The Minutes clearly define the different consequences of anti-dated labor contracts
and supplementary labor contracts: for anti-dated labor contracts, from the start date
when the two parties begin to sign the labor contract backwards, the employer is not
required to pay the double wage difference caused by not signing the labor contract; If
a supplementary labor contract is signed, the employer is still required to pay the

double wage difference from the next day of the full month from the date of
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employment to the day before the supplementary labor contract is signed. For details,
see Article 15 of the Minutes.

2. (ZE) WHi: T EEZ DM NBAAAAETT SRR E, WRKE A
A B IE M TEORR R R, — NN 5573 FH AT 1 578 & A
HIATs (Han RIX e f] N A 2 [ A B SE R ek RS R/ 1, A A
AN 55T A& T mAEH, SNHESA AT R (L) 5B
AVAY T

2. The Minutes clearly state that if a worker has labor relations with multiple
employers, if these employers have joint employment or related relations, one
employer can sign a labor contract with the employee. However, if these employers
do not have joint employment or related relations, all employers should sign labor
contracts with the employees, otherwise they need to pay double the salary. For

details, see Article 16 of the Minutes.

I\ RTFPATHREIR TR )

VIII Regarding the implementation of special working hours

1o (LL2) IR 57308 TR AT S AT A i Tk, HET&RF—
ELAATANE I TS ], A4, BIAE YN BAL 3 4% R e R 7 FR I 1% K AL S AT A
SE I I, AT PASAAT AN I I ) o 577 20 4 UL B T ) SR SOAS I BE 2
, —RATR, PR (L) BBk

1.The Minutes clearly state that if an employee reaches a job and complies with the
implementation of the irregular working hour system, and the irregular working hour
system has been implemented throughout the performance of the contract, the
irregular working hour system can be implemented even if the employer does not
apply for the job to implement the irregular working hour system according to legal
procedures. Any employee who requests to be paid overtime according to the ordinary
working hour system is generally not supported. For details, see Article 17 of the

Minutes.
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T RIS E] A 5 MV R 1) S35 7 T
IX Non-competition obligation during employment

(L8 Z) Wi, S7sh& e, NS 57 8 3 thn] DLA5 240 5E 55 3 # 7L IR
Ha) i S eV BRI BB DT, TEW (22D 5 =+ 5k W AT APRAR DY 2R
€ FOVF TN Az i 57 3 5 7 HR T 1) 35 S 5 b BR A 1 A3 4 48
The Minutes clearly state that during the employee's employment, the employer and
the employee may also agree in writing on the liability for breach of non-competition
during the employee's employment. For details, see Article 22 of the Minutes.
Literally, in Dongguan, Dongguan municipal government allows employers to set up
liquidated damages for violation of non-competition restrictions during the working

period.

T RTEH] (8 R R ok T 57 sh NSl 3 S IR s TRUIL) (&
EEKR (2018) 25, BURRIAR CHETFEA) O

X On the application of Several Opinions of Provincial High Court and Provincial
Arbitration Commission on Labor and Personnel Dispute Arbitration and Litigation
Convergence (Y.G.F (2018) No.2, hereinafter referred to as Several Opinions)
1o (L2) WIaf, AR 57803 IR N S S0 is TR i id 24, 573h & iR (57
ENEFEREY H =1 NG5 — 3R — I RT3 & AL 3R 157 3 IR 37 8 57
AR HIRUE R IR RR 57 B & R OE ok 2 uF a2 . VR L (L) 58—+ =%
1. The Minutes clearly state that if the work stoppage is limited to more than half a
year due to reasons other than the employee's reasons, the employee proposes to
terminate the labor contract and claims economic compensation according to the
provisions of Article 38, Paragraph 1, Item 1 of the Labor Contract Law --- the
employee fails to provide labor protection or labor conditions as agreed in the labor
contract". For details, see Article 23 of the Minutes.

2. (L) MIIX oy 1 BRE TRt T AR BR 80 R bRAN, HoAth
LBt it 12 A H R PRI T80, 5 12 A 3P 3 Lo iR T
R A 5T SR T 5, G TE I TR s TR T8 DS 3Gy A L AP A B
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MO CERLEINBIE 2% A0 SCAT o SR AL — > B 52 SO A A B 57 shak D
T4 80 R ALNE A BE B i) L os 28, N2 AT IR & H B 00 T A9 RS T8
THE, ANEFEINEE LB A SO TR — A A BRI 2 S R 57
. TEWL (ZE) = P0%

2. The Minutes clearly distinguishes the calculation base of wages during maternity
leave: except for 80 days of bonus leave, wages for other maternity leave are
calculated on the basis of the average monthly wages in the 12 months prior to
maternity leave, and the average monthly wages in the 12 months prior to maternity
leave are calculated on the basis of the total labor remuneration that female employees
are entitled to, including hourly wages or piece-rate wages and monetary incomes
such as bonuses, allowances and subsidies (including overtime pay and labor
remuneration with a payment period exceeding one month or an uncertain payment
period); The wage base for calculating 80 days of bonus leave and paternity leave
shall be calculated according to the wages due to the normal attendance of employees,
excluding overtime wages, high-temperature allowances, and labor remuneration with
a payment period of more than one month or an uncertain payment period. For details,
see Article 24 of the Minutes.

3. (&E) W, BT WM ER A LTI s A RNy, X TR A AR ST
PN BAARLIE e 5 EEAR G 57 Zh AR ORI E ST b B 3 TEIL (2 %8) 28—+
%

3. The Minutes clearly state that when the labor contract is terminated or terminated
upon the expiration of the medical treatment period, the employer still needs to pay
the medical subsidy according to the relevant regulations of Ministry of Human
Resources and Social Security of the People‘s Republic of China for eligible
employees. For details, see Article 27 of the Minutes.

4. (L) Wh, B CETER) TRZHE, AARAAREE LR TiE Rk
THRIAE FESOV g 5 57 sh B 57 e |l W TEdm st s, WAL
JE R 8057 Bl 5 R RR B IR A, PN BARE I 24 S LR T 7 (B by L %5
4. The Minutes clearly state that from the date of the issuance of the Several Opinions,

employers can no longer terminate their labor contracts with employees on the
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grounds that female employees violate the family planning policy. If the legal
pregnancy or childbirth of a female employee results in the termination or termination
of the labor contract due to the employer, the employer shall pay the female employee
maternity leave and lactation wages.

TR (L) B\ 5%

For details, see Article 28 of the Minutes.
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Abstract:Given that endowment insurance benefit is a treatment which shall be paid for a long term,

and its calculation method is complex and will be affected by various factors, it is hard to ascertain
the amount of loss of endowment insurance benefit arising from the Company due to its failing to deal
with endowment insurance for the employee. At present, there is a big difference in the judicial prac—
tice between different places with regard to the compensation for loss of endowment insurance benefit.
Therefore, the author is intended to interpret this issue through case study and provide reference for

the company and employees in practice.
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