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Labor Law News
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Close Look at New Labor Regulations
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New Regulation: Guiding Opinions on Implementing Labor Dispute Mediation and
Case Trial Related to COVID-19
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Case Study: Whether the employer has the right to terminate the third fixed-term labour
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contract due to the expiry of the contract?
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Reanalysis of open-ended employment contract
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Abstract: Recently, the CSRC issued the Regulatory Guidelines for Unlisted
Public Companies No.6-Regulatory Requirements for Equity Incentives and Employee
Stock Ownership Plans (Trial) (hereinafter referred to as the Guidelines), which will
be implemented as of the date of publication.
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Abstract: Recently, The National Healthcare Security Administration of The
People's Republic of China published the Work Plan for Adjustment of National
Medical Insurance Drug List in 2020 and Declaration Guidelines for Adjustment of
National Medical Insurance Drug List in 2020, which clarifies that drugs beyond the
catalogue in seven situations, including the therapeutic drugs for respiratory diseases
related to COVID-19 and national essential drugs, can be included in the scope of
new drugs in the 2020 drug catalogue. This indicates that the drugs related to



COVID-19 will be included in the medical insurance. The adjusted new drug list will
be announced at the end of the year and will be implemented as soon as the end of the
year
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Abstract: In the second quarter, employers recruited about 4.412 million people
of various types, a decrease of 795,000 quarter on quarter. About 3.337 million job
seekers entered the job market, an increase of 91,000 quarter on quarter, and the
market demand was slightly greater than the supply. With the continuous
advancement of resumption of work and production, the pressure of supply and
demand in the labor market has been alleviated. A few days ago, the Ministry of
Human Resources and Social Security of the People's Republic of China released the
Analysis of Market Supply and Demand of Public Employment Service Institutions in
Some Cities in the Second Quarter (hereinafter referred to as Amalysis), which
revealed some trends
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Abstract: Recently, According to Australian news reports, Australia may suffer
from the second wave of unemployment due to the re-outbreak of the epidemic and
the reduction of the retention subsidy by the Australian Federal Government. New
data shows that more than 640,000 people will be laid off in Australia in the next
eight months. According to McKinsey, a consulting firm, with the coming second
wave of unemployment in Australia, between now and March 2021, about 330,000
people will lose their jobs in the retail and construction industries, and at least
270,000 people may lose their jobs. This means that the impact of the epidemic on the
economy may last for the whole decade.
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Abstract: Recently, the Interim Measures for the Administration of Professional
Title Evaluation in Beijing (hereinafter referred to as the Measures) has been
implemented. The Measures stipulates that implements the mutual recognition of the
professional title qualifications among Beijing, Tianjin and Hebei, and the
professional title certificates issued by Tianjin and Hebei have the same effect as the
certificates issued by Beijing in the professional title promotion, post employment,
talent introduction, training selection and service guarantee.
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Abstract: Recently, the Jiangxi Province People's Congress legislative affairs
Committee, the Jiangxi Province People's Congress Society Committee, the Jiangxi
Standing Committee Lawyer' Committees and the Provincial Federation of Trade
Unions jointly held a press conference to implement the Regulations on the Work of
Enterprise Trade Unions in Jiangxi Province (hereinafter referred to as the
Regulations). The Regulations were reviewed and approved at the 21st meeting of the
Standing Committee of the 13th Jiangxi Provincial People's Congress and will be
implemented on October 1st.
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Abstract: Recently, Jiangsu Higher People's Court issued the Provisions of



Jiangsu Higher People's Court on Establishing Compulsory Retrieval Report System
for Similar Cases (Trial) (hereinafter referred to as Provisions). From now on, in the
process of trial, the judges of courts at all levels in Jiangsu Province can find cases
similar to pending cases in terms of basic facts and application of laws through online
query and access to relevant database, so as to provide reference for the judgment of
pending cases.
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Abstract: Recently, under the guidance and promotion of Shanghai Federation of
Trade Unions, the Shanghai Federation of Trade Unions of Famous Foreign



Enterprises was formally established. At the same time, it released the Report on
Social Responsibility Development of Famous Foreign Enterprises in Shanghai in
2020, Investigation Report on Resumption Management and Labor Relations of
Foreign Enterprises during Epidemic Prevention and Control in 2020, and the Report
on Salary Trend of Famous Foreign-funded Enterprises in Shanghai in 2020. The
release of the three major reports aims to further promote the role of famous foreign
companies in undertaking social responsibilities and creating harmonious labor
relations, and help Shanghai's business environment to be continuously optimized.
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Security and Jiangsu Provincial Department of Justice

| ES: 2020478278

Published on: July 27, 2020
hEfTEHA: 2020£78H31H

'_ Implemented on: July 31, 2020
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Abstract: Jiangsu Higher People's Court, in conjunction WW;

incial Bureau of Human
Resources and Social Security and Jiangsu Provincial Department usti ntly issued the
Guiding Opinions on Implementing Labor Dispute Me(;iha"!'w-’ar.ﬂ' e Tri %d to COV
(hereinafter referred to as the Guiding Opinions), it timely responded to the hot and diffi

ulf
g’
issues of labor disputes during the epidemic, and guided the.g‘sctabl ishment of tT awareness‘
helping each other, overcoming difficulties and seeking common development. )
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T
Highlights:
—.  LRAHEESA 5T

Salary payment
1. FHBSERIIE (B 2020 42 1 31 H&E2 2 H) KI5
Salary during the extended period of the Spring Festival holiday (from January 31
to February 2, 2020):

(1) Il =5 2 RS B RGeS SR BEAE /NS H N %457 3l
FAMAIT, 553 EH A BCESRAE AN BT 1) A5 SO INBE TH .
During the period, if the employee fails to take vacation due to epidemic prevention
and control, and the employer fails to arrange for the employee to take compensatory
vacation within six months, the employee has the right to request to pay overtime pay
twice his/her salary.

(2) FNSALEIZ I R 2 HE57 308 TAF, $2 R Lot it a0 s
Any employer who fails to arrange employees to work during this period shall be
treated according to the calculation and payment method of the original salary.
A (FRFENL) 87 %
See Article 7 of the Guiding Opinions for details.
2. MINEAL RGP 128 € B T B2 TAH 5T 33 KRR B 12 R G i )

(71 3 IF) ) % -

Salary during the period when the employer delays returning to work due to
epidemic prevention and control, or when the employer has returned to work but the
employee fails to return to work due to epidemic prevention and control:

(1) FFahE MR & RWRBETIARE L, HANBRAA ISR, 5 B
T SA A SRR RE SO AR B T8¢

Where an employee cannot return to work after all kinds of vacations have been used
up, the employer may pay corresponding salary with reference to the relevant

regulations on salary payment during shutdown and production suspension.

() fE—ATHA AP, 5204 LR T, — Rt
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BEARTHE . KA LU S [E E R AR 7, T BAASSOAS 55 S B AR 5C A A I8 AU
PRE AN SR, (BT B AR T B bn vt s Bl — A LB AT IR, 1%
AT 2 M i IR B AR v 80% S AT 577 Bl 2R3 9%
If salary is paid in accordance with the agreed standards in the labor contract within a
salary payment cycle, fixed package such as basic salary and post salary are generally
required to be paid, and transportation subsidies and meal subsidies related to actual
attendance may not be paid, but shall not be lower than the local minimum wage
standard. Where a salary payment cycle has been exceeded, the employee's living
expenses shall be paid at a rate not lower than 80% of the local minimum salary.
)45 TAE AR THE N 2020 45 2 H 3 Hilg = H AN RALE Tali57 ) # ik Xl —
Hik.
The calculation of the shutdown period is from February 3, 2020 to the day before the
employer returns to work or the employee returns to work.
A (FRFENL) 28 8 %
See Article 8 of the Guiding Opinions for details.
3, RIGHRMPLITEN T
Flexible salary for providing labor:
(1) HNBAL 7 3 8 R 70 05 AR PR H 57 301, X izl Al 58
ST REAER), N BAL 1% 1R 57 350 AT T8
If the employer arranges employees to provide normal labor through flexible office
work, the employer shall pay their salaries according to normal labor if both parties
have not agreed on the payment of salaries during this period.
(2) F7EhEANRE H AR SORBEE N H AAMA, o] ZER A AL A N T
BE IR A5 A 57 BN -
Any employee who works on a rest day and fails to be arranged for compensatory
time off within six months may ask the employer to pay the labor remuneration twice
his/her salary.
A (FRFENL) 289 %

See Article 9 of the Guiding Opinions for details.
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4. WHGEREE N G L
Salary for legally isolated personnel:

(1) B ARERBEIE T 5731, 5l DLEESR N B AL 42 15 W 57 3l SO H T8,
PRAES IR (BRI RLD 28 8 2545 A5 ITA) 55— T 08 SO AU A A T B g
7.
If the employee can't provide normal labor, he/she can still ask the employer to pay
his/her salary according to normal labor. The standard shall be implemented with
reference to the salary standard in the first salary payment cycle during the period of
suspension of work and production in Article 8 of the Guiding Opinions.

(2) HNBALZHTT o H RED AR, ZR GRFEL) 8 9 FHHE AT H
J T %5
Where the employer arranges employees to work flexibly, the corresponding salary
shall be paid according to Article 9 of the Guiding Opinions.

(3) HABALCAE T2, %8 (LI LRSI &E1) =1 %001 L
{5 AL
Any employer who has stopped production shall be dealt with according to Article 31
of the Regulations on Wage Payment in Jiangsu Province

(4> F N AT UEHE UE W55 51 285 AN 18 <3 BURF 77 28 $i e 110 R Mg B 1 e 1, 7
BN TR SR N AL 4% 1 57 80 SO H B
Where the employer has evidence to prove that the employee fails to comply with the
government's prevention and control measures and is taken isolation measures, the
employee has no right to ask the employer to pay his/her salary according to normal
labor.
W (RFEN) 210 %.

See Article 10 of the Guiding Opinions for details.

v IR I ) R T
Application for special working hours system

P 8] TN B AR AL JEAT SEAT R R T 1 B Wi 2482, U5 I L8t kA
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SR, W N AL BEZAIEIE B SRAT AN 8 I A ) B 25 5 TH SR I AR G
B, PN AT LIRSS SRR IE DL TF 555 3l 5 B L5t .

During the epidemic period, if the employer fails to perform the examination and
approval procedures for implementing the special working hours system according to
law, so that both parties have disputes over overtime pay, if the employer can prove
the rationality of implementing the irregular working hours system or the
comprehensive working hours system, the judgment organ can calculate the overtime
pay of employees according to the actual situation.

W (RFEW) 215 %.

See Article 15 of the Guiding Opinions for details.

= AT

Sharing employment

M TA, EERH N ToHeE R 57 3h 3 T8, 57803 a) DAL K N A
RSB, I sbr N B A H T DT

In the process of shared employment, if the actual employer deducts or defaults on the
employee's salary without reason, the employee may request the employer to pay the
salary, and the actual employer shall bear joint and several liabilities.

W (RFEW) % 16 5%.

See Article 16 of the Guiding Opinions for details.

VU 555l & R kR

Termination of labor contract
57 sl A B BB B E I 2, WU RIS, TEEIE AR, SR R L
FIITHY, NI AT LUARRR 57 35 A o
Where an employee suffers from or is suspected to suffer from COVID-19 and
deliberately conceals his/her illness and refuses to accept quarantine, compulsory
isolation or treatment, the employer may terminate the labor contract.
W (FRFEW) 2 18 %.
See Article 18 of the Guiding Opinions for details.
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Whetherthe employer has the right to terminate the third fixed-term labour

contract due to the expiry of the contract?

FBREFINESHR Rl

Baohua Law Firm Xi Qinyun




WRAE (GFaiaEFREY H+ D55 3G =0 MRE, 578 5N RAL
OS] 3L R € IR 57 3 & |, HI353h & A AR =T U FEs g -+
FE I B IUHUERIEIE T, A s R B R SAT . WAL s & HE
(0, BRo7 sl B2 T 5L 2 IR 57 sh & R4k, N B R 25 5 AT 57,76 [ 78 HIRR
TN E Ao SRTAESE R, TN BN 55 Bl A I S b e 83T 37 — UK [ 7€ 1]
PR 57 2 & R Ja PR AT [ IR 57 3 & 1A ERXMIEOL T, 25 iztn [l € HIR 57 3)
GRBG, 57808 RAERNBALES TARR 1, AR SH LS
W N b5 s & R ? 2838 0 I PRI % R ERR RN A Rk g, ot b3k 7]
L ST

According to Article 14 paragraph 2 item 3 of Labour Contract Law, if the
labour contract is to be renewed after two fixed-term labour contracts have been
concluded consecutively, and the employee is not under any of the circumstances as
mentioned in Article 39 and Paragraphs 1 and 2 of Article 40 of this Law, then an
open-ended labour contract shall be concluded unless the employee proposes to
conclude a fixed-term labour contract. In practice, however, employers and
employees sometimes choose to sign a fixed-term labour contract again after

concluding two consecutive fixed-term labour contracts. In this case, if the fixed-term

T (FHEARE) FTORXFE-RE=0 : FARUSFTHEDE -, TUITIEEEHRFHER.
BTEKz— , FHERERERERLKIT. TIFHEEAN , REHEREBITIEEHRFHEEN,
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1B , RiTFHEREM.
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(SFEXRR , EFER SRAARMEREAREN ;
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R, ERREM ;
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()RR REREN,
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(C)FHEERIAEBIRIAN , EAENETHHETENERIE , O FENERRAARUETRH
I ITEm ;

(Z)FHETHEMEIE , RSB VNREBRBEIERAM , MTEEMEIEN ;
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labour contract expires, and the employee fails to work in the employer continuously
for 10 years, whether the employer has the right to terminate the labour contract due
to the expiry of the contract? Therefore, the author summarizes the above issues by

investigating the laws and regulations and judicial cases in various places.
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